INTERNATIONAL LAW
AS A PROFESSION

Edited by

JEAN D’ASPREMONT
University of Manchester

TARCISIO GAZZINI

University of Lausanne

ANDRE NOLLKAEMPER

University of Amsterdam

WOUTER WERNER
VU University Amsterdam

%.%Ezﬁ CAMBRIDGE
@i5 UNIVERSITY PRESS

2 017



International Legal Scholarship Under Challenge

ANNE PETERS*

5.1 Introduction

International law is in crisis. This is nothing really new - we have faced
crises after 9/11/2001 and the ‘war on terror’ (with its serious and ongoing
erosions of human rights law), after the unlawful Iraq war of 2003 which
was a serious violation of the prohibition on the use of force, since the
2008 breakdown of the WTO Doha negotiation round, and so on. Still, the
crisis in Crimea may constitute a turning point in the development of
international relations in Europe. Russia in 2014 incorporated parts of the
territory of another sovereign state and thereby resorted to a political
Strategy that was common in the 19th century, but surely was considered
Passé in Europe at the beginning of the 21Ist century. We seem to witness
the opening of a new (or old) ideological fissure of Europe which also
seems to affect scholarship: academic assessment of the Crimea crisis
mirrors the geopolitical camps. Hardly any ‘Western’ scholar deems
Russia’s political course justifiable and justified under the precepts of
international law. Inversely, Russian scholars happily justify the annexa-
tion of Crimea within the framework of the existing international legal
order, notably by pointing to the right of self-determination.!

That cleavage thrusts into the limelight the problem of epistemic
nationalism (charge no. 1). The critique is that much or all international
legal scholarship is (maybe inevitably) determined by the national
background of the researcher and therefore suffers from unconscious
hational bias (or is even openly guided by national interest). And as the
most influential scholars are ‘Westerners’, the result seems to be that not

* This chapter uses elements of my article ‘Realizing Utopia as a Scholarly Endeavour’
(2013) 24 EJIL 533-52. 1 thank the participants of the Max Planck research seminar and
1 the editors of this volume for valuable critique on a previous version of this chapter,
C. Marxsen, A. Peters and M, Hartwig (eds.), ‘Symposium: “The Incorporation of Crimea
by the Russian Pederation in the Light of International Law™ (2015) 75 ZagRV 1.
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only international law as an object of study but also international legal
scholarship as a whole tends to be Western-centric.

Besides or instead of nationalism, other ‘-isms’ may impact on in_ter'
national legal scholarship: idealism, universalism, humanism, Jiberalist
capitalism, empiricism and so on. While these sets of ideas may have
different substance and occur on different levels of abstraction,
perceived overarching problem here is that the work done by interD:
tional legal scholars is (inevitably) value-loaded and even ideological 1
the negative sense of being tied to a range of manipulative belief system?
(the charge of ideology, charge no. 2). . -

Besides these two related charges, further important concerns are VoIce
in the current debate on international legal scholarship as a professio™
These concerns are directed against different types of scholarship, and ar¢
not necessarily mutually reconcilable: some charges overlap, while some
contradict each other. Notably the links between international 18
scholarship and practice are often considered problematic. Some thi
that much scholarship is too close and too much influenced by 168
practice, while others think that much of the research activities are 109
detached from practice. The observation here is that academics it
themselves in a catch-22: if their activity blurs with legal practice: whad
they do is at best some kind of handcraft or technique. If however the¥
steer far from practice, their writings will not have any impact on the re?
world of international law as applied. The result would be that Wh?
academics in the field of international law do is basically meaningless 1r:1
intellectual, social and political terms. I call these the charges of M"5Ch0W
liness (charge no. 3), and the charge of irrelevance (charge no. 4). ¢

The fifth concern, probably most popular in the United States, 18 tha
much of (notably European) international legal scholarship 15 = °
doctrinal, limiting itself to purely internal arguments about legal ©
structs, interpretation according to the traditional canons, concent.ra‘»tlﬂsg
on legal terms, seeking to systematise and harmonise legal provisio® é
and commenting on judicial decisions (the charge of doctrinalism, char®
no. 5). This chapter addresses the five charges one by one.

5.2 Charge No. 1
5.2.1 The Perils of Epistemic Nationalism

¢ . . . . > . . 1ona
Epistemic nationalism’ is the twofold phenomenon that 1nterQatlii0
legal scholars often espouse positions which can be linked to their P
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educatiop .
interegt(_)zn.liﬁgg’” dOrr}estic le_gal system and/or which serve the national
often occyrs uant Var.lant, thmlfing along one’s familiar legal tradition,
ome count C?nscmusly, w}.nle the second variant, supporting one’s
ry, may happen deliberately or unwittingly. A parallel issue is

€ persist :
ent segregation of research institutions along national lines.

tis fo
r th
at reason, too, that we nowadays doubt that the ‘invisible

colle .
1970§§ izfr:;;[lernational lawyers’ as invoked by Oscar Schachter in the
Scholars of thz :11 global college. It rather seems to be an elite college of
so-called Global ;veloped world, a college in which academics from the

hile copes outh are releg'ated to the role of Fhe eFerna}l students.

Usually COnsidelol(lis or uncon§c1c?us epistemic nationalism 18 nowadays
Proper in the re prob%ematlc; it has on the contrary been .heralded as
eXact SCienCesr«)as't' The idea th?t scientific and scholarly activify (in the
the nation1i as in the humanities and social sciences) is contingent on
took hold i }t’hOf‘the researchers and fhould properly be thus contingent
ecame main te War of the Minds™ during the First World War and
explicit denials rfeam du'rmg National Socialism. The most p.rominent
so-called ‘G of the un.lversahty of science was the proclamation of the
erman Physics’ which was promoted by Nobel Prize winners

Joh
annes Stark und Philipp Lenard.”

2
A p
- Peters, ‘Die 7
ie Zukunft der V6lkerrechtswissensChaft: Wider den epistemischen

Natiopali
’ atslgﬁlfclif mus’ (2007) 67 ZadRV 721,

Professiontaelr’C The InV'isible College of Internationa
edicated to a(imm“mt)f of international lawyers . .
Y Robert Bo Io.mmon lfltellectual enterprise.” The expression
founded ¥6e5:)n 1646 in relation to a predecessor society to t
e New L (S<?e R. Lomas, The Invisible College (Lon
cyclopedia Britannica, 32 vols., 15th edn (Chicago:

4 20012()1 vol. X, 220.
. Kle :
errl:;eg;tVorT der Science Allemande zur Deutschen Physik. Nationalismus und
(1978) 6 Fran“fWISSensclxaft in Frankreich und Deutschland zwischen 1914 un
Jerman mathcm 50,9' French authors deemed relativity and quantum theories as ‘typical
s A science dese n.)a_t’.cal'metaphysical delirium’ (at 520 with reference to P. - J. Achalme,
- Lenard, De civilisés et la science allemande’ (1916) 162 (author’s trans.).
Menz’el ‘Lll;scl‘te Physik in vier Banden, 2nd edn (Miinchen: Lehmann, 1937-1941);
:29 January ’1 0 Cut.sche Physik und jirdische Physik in ‘ylkischer Beobachter’ of
€rman ph 56, cited by Kleinert, ‘Von der Science Allemande’, n. 4, at 522, defined:
‘delight of olzsms.ls t}}e experimental investigation of reality in non-living nature for the
hysik im Kser‘“ng its forms and processes’ (author’s trans.). In a presentation in 1935,
ax Planck ampf um die Weltanschauung’ (‘Physics and the Battle for World Viciws’.),
1ot able o w‘}ﬁgued against this nationalisation of science and stated: ‘A science,whlch is
Tesentaty Lling toact beyond its own nation doe ’ (author’s trans.).
ion held in the Harnack-House, Berlin-D 5 in M. Planck,

Ortrige ¢ ;
ge und Erinncrungen, 5th edn (Stuttgart: Hirze

1 Lawyers’ (1977) 72 NULR 217: ‘[T]he
 constitutes a kind of invisible college
‘Invisible College’ was used
he Royal Society which was
don: Headline, 2002) 63;
Encyclopedia Britannica,

< not deserve its name
ahlem, on 6 March 193
1, 1949), 285, at 298.
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International legal scholarship was also ‘nationalised’ (or ‘regl'orrllzl
lised’) in this way. The most important historical exar.nple6s of reféloviet
approaches to international law are the Latin American .and 0 od
schools of international law.” The heydays of a consciously zl‘ar—
deliberately nationalised and even racialised international legal SChohlet
ship were again the National Socialist years. In the pamp 39
‘The German Science of Public International Law’ from %9 i
Friedrich Berber claimed that ‘the foundations of public internatfom‘1
law would be considered anew from the perspective of the NatloILa
Socialist worldview’. At the same time he declared that ‘attempts 1){
foreigners, such as those by the French Fournier, ... to capture ?n
German work on public internationa] law in a rigid conceptual pz'ltfe .
appear pretty naive’.® Ap essay, “The Influence of Jewish Theoret1c1'<1'nh
on German Teachings of Public International Law’, said that Jewis ]
legal thinking had emptied the nation, law, state, society, WOfk’ Cotr}llle
munity and so had transfigured those concepts to the point 'tha.t -
legal sciences - as 3 normative science aligned with Jewish thinking 1
were alienated from the German people’.’ Theses of this sort reaCh?n
their peak in Carl Schmitt’s closing words at a symposium on ‘Jewry lo
the Legal Sciences in October 1936 in Berlin: ‘A Jewish author has n
authority for us, not even a “pure scientific authority™.'° "
In opposition to such stances, anti-nationalist scholars time and agai 1
insisted on and called for 4 de-nationalised quality of international leglz
scholarship. The 19th-century Franz von Holtzendorff, for examp: '
sought to move from nationalised scholarship to ‘civilized’ scholarship*
he pleaded to consider international legal scholarship not as ‘a th‘?or;';
developed by singular eminent authorities on the basis of their natio”
consciousness’, but as the product of a ‘shared academic state of the min

R . 3 ’) ‘Stoire
5 A Alvarez, Le droit international américain: son fondement, sa nature d aprés | hi
diplomatique des états 4y, nouvea

, aris:
u monde et leur vie politique et économique ®
Pedone, 1910) 13-21.

idge:
7 G. Ivanovich Tunkin, Theory of International Law, W.E. Butler trans. (Cambridg
Harvard University Pregs, 1974),

, 733
8 p, Berber, ‘Deutsche Vélkerrechtswissenschaft’ (1939) 17 Geist der Zeit 731, 732
(author’s trans.).

> 37)
® N. Giirke, ‘Der Einflug jidischer Theoretiker auf die deutsche Vélkerrechtslehre’ (19

jon
group of university teachers of the naitxll der
nd 4th October 1936, ‘Das Judentum thor's
ristenzeitung columns 1193, 1195 (au

socialist law-keeper.
Rechtswissenschaft’
trans.).

§ association from 3rd a
(1936) 41 Deutsche Ju
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:)}f c1vil.ized nations’.!! This intellectual move is not appealing anymore;

e.CIalm of civilisational superiority does not seem much better than
natlo.nalism. Similarly, the search for a ‘jurisprudence’ for a ‘global com-
Munity” as called for by the New Haven scholars of the 20th century, up to
th? 1990s still,'? sounds false. It seems as if their protagonists fell prey to
€pistemic nationalism, too, because their approach in many ways served

US American national interests.
So would a way out (and a path towards ‘true’ scholarship) lie in ‘pure’

1?g.al reasoning, as advocated by Kelsen in explicit opposition to scholar-
ship driven by national interest?’® A radical detachment from one’s

National background was also recommended by George Scelle who, in
the 1930, linked the surpassing of the national perspective to the object
of ‘his discipline; ‘Scientific objectivity must dispel ... every subjective
Point of view and, in particular, ... every national point of view from
legal education. . .. The only ideal we should nurture is the objective of
law itself, being an ideal in so far as it can never be attained: the creation

of peace between human beings.™*
COntradicting Scelle on this point, I suggest that it is not necessary that
scholars of international law clinically strip off their ‘national’ point of

zendorff (ed.),

1
F. von Holtzendorff, ‘Einleitung in das Volkerrecht' in F. von Holt
5 vols. (Berlin:

Handbuch des Vilkerrechts: Auf Grundlage Europdischer Staatenpraxis,
Habel, 1885), vol. I at 46 (author’s trans., emphases added).
H.D. Lasswell and M.S. McDougal, Jurisprudence for a Free Society: Studies in law, science
and policy, 2 vols. (New Haven: New Haven Press, 1992), vol. I, xxii: “The jurisprudence
for which we searched was one relevant, in its theories and inteltectual procedures, for any
community, including the global or earth-space community and all its component
COmmunities, A jurisprudence which stopped short with a single nation-state could

13 Searcely be adequate in or for an interdependent world.

- Kelsen, ‘Preface to the First Edition’ (New York: Rinehart, 1952), in H. Kelsen and
R Warren Tucker (eds.), Principles of International Law, 2nd edn (New York: Holt,
.1 967), at ix: ... I do so in opposition to a tendency wide-spread among writers on
International law, who - although they do not dare to deny the legal character and hence
the binding force of this social order — advocate another than a legal, namely a po‘litical,
3Pproach as adequate. This view is in my opinion nothing but an attempt to ju§t1fy the
fon-application of the existing law in case its application is in conflict with some mteres,t,
Ot rather, with what the respective writer considers to be the interest of his state’ (author’s

€mphasis),

- Scelle, Précis de droit des gens: Principes ef systémalique, 2 vols, (Paris: Recueil Sirey,
! 732), vol. 1, ix: ‘Lobjectivité scientifique doit bannir d’un enseignement juridique tout
idéal extra-juridique, toute ‘croyance’, toute aspiration affective, tout point de vue sub-
Jectif et, notamment, dans notre domaine, les points de vue nationaux —, tout sentiment
1 un mot, si élevé, si légitime ou si profond soit-il. Le seul idéal qu’on puisse contempler
cestle “but”, idéal aussi, puisque jamais atteint, que s¢ propose le Droit: I'établissement de

a pai
Paix entre les hommes’ (author’s trans.).
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T P . 'ned n

view. (Moreover, a complete Wertfreiheit is not attainable, as e)fplelll make

Section 5.3.2.) On the contrary, scholars can and should proactively

1 - arship
use of their diverse national background by enriching their schol
with a comparative perspective,

i
5.2.2  The Promise of Comparative International Legal Scholarship

ate
If epistemic nationalism were unsurmountable, it w(?uld _conS:tlit(‘: -
a serious obstacle for international legal scholarship. Eplstem_lc I Jea 0
alism seems irreconcilable with scholarship because the regu}atlve‘;ferent
any scholarship or science is it epistemic universalism. (It Isa dlu and
matter that ‘doing science’ ag a business is still typically pOhtlcahYOug
financially contained within the boundaries of the nation-state, t irenc .
career paths, funding, etc.’®) Epistemic universalism means thfat s¢ ity o
scholarship is based op the postulate of g global inter-subJedlllv d in
research findings, Given certain premises and a particular met Oiv’e at
principle anyone, regardless of sex, nationality or religion shc?uld at:f -
the same results, (Imagine a mathematical proof or a biological o s:nter‘
tion which is only valid for Germans or Chinese.) Globa'1 lourse
subjectivity in turn requires a transnational academic legal disc

s : are
whose participants accept that arguments are sound only if they
for universal application,

European stat

: ic de
and in the rules thep applied throughout Europe (‘droit publi;her
Europe)'s, Simplistically put, these rules then were spread to

srlin
' Cf. for this and for the term “epistemic universalism’ E. Crawford, T, Shinn and Sét?ctof)’
(eds.), “The Nationalization and Denationalization of the Sciences: An Intro
Essay’ (1992) 16 Sociology of the Sciences 1, 2, aber, Droit
G.B.de Mably, Le droit public de PEurope (Geneva: Co. des Libr,, 1776); J.L. .Klu dr,oit
des gens moderne de IEurope (Paris: Aillaud, 1819); G, F. von Martens, Précis du dy ap
gens moderne de VEurope (Paris: Guillaumin, 1858), See A von Bog,dagol?,) 73
S. Hinghofer-Szalkay, Das etwas unheimliche Tus Publicum Europaeum’ (

ZadRV 209,

16
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n .
€ssness asr;dmsrl? ly through commerce and war, accompanied by ruth-
Which that dis ogance, and by destruction of other legal cultures in
egemonial pr ;ann'fltlon re‘sulted.w As a result of this more or less
Sp?hs the entire gli)s]; ;nternatlonal law nowadays (at least in aspiration)
egl -

is WOrt}g1 ﬁl’:i :ilatl}re of international legal scholars’ object of investigation
of s tudy exam'omng because it is distinct form the purely national object
Some exon (lir(l)ed by scholar.s of domestic law; the latter are therefore to
Mature of fhe Ol())}ned to epistemic nationalism. Of course the global
fom differen (; JelCt l-mder. study cannot prevent that it is examined
ferent method 1nc.udmg dl.fferent national) perspectives and with dif-
Perspectives A(Zl zgles, ‘F)ut it ‘at Jeast allows for a universalisation of
egal SCholar.s ; fto this the g]obalising’ socialisation of international
to c"llabOraﬁ;1 n fact, the most 1r}ﬂuential scholars, who are accustomed
with reSea% (}?otably within m.stitutions such as the ILC, ILA or the
tently downp] chers and/or practitioners from other countries, consis-
with imerna}t)iay the relevance of national pre-understandings in dealing
 But leg gy cOnal law as a scholar (or practitioner).ls
‘ternationg] i0nc.ede. that this globalising socialisation, notably within
egal fOrmatior?S’?{IUtlo.ns, will never completely eclipse initial national
. The diverse national background of international legal

Scholars i
will lead them to rely on differing (national) case law they rely

on, oq i

o iVeftlg;er eant domestic practice they know well, and will possibly lead

trends cangl ssessments. Notably, nationally coloured methodological

clichés, vye ead to the following dead ends: At the risk of overusing

dictable ¢ mfg}}t say that British pragmatism might lose itself in unpre-
asuistics, US legal realism runs the risk of ending in legal

ternational law
n autonomous
pean

ing of that history ofin
f Jegal relations betwee
d discarding such extra-Euro

v
ee for
R an a ;
1gnoring t(f’opr aisal of the Eurocentrism of the writ
many other experiences and forms o

COmmuyp;j

unitje, .

€Xperiences Zn(iie‘;eloped in the course of history an
orms which were discontinued as a result of domination and colonisa-

thn
"1 by Eu
ropean Powers) B. Fassbender and A. Peters, Introduction: Towards a Global
Peters (eds.), Oxford Handbook of

Histq
1y of International Law’, in B. Fassbender and A.
ress, 2012), 1~24.

18 ! e Histo
See H, La;yt:rﬂnter”‘ational Law (Oxford University P
n Internatio Palcht, ,The So-called Anglo-American and Continental Schools of Thought
Wo schools naf Law’ (1931) 12 BYIL 31, 61: . .. no substance in the view that there exist
oussean o international law - the Anglo-American and the Continental ... 5
(eds.), Lo g ‘Les conceptions national
edone, 198r1mt international: unité et d
of Internat; ), 441, at 446; I. Brownlie, ‘Rema
ational Law’ (1986) 80 ASILP 154-5

akes >
Stock’ (1990) 39 ICLQ 513, 527.

offerts & Paul Reuter (Paris:
Approaches to the Theory
‘An International Lawyer

iversité: Mélanges
tks, Comparative
5; R.Y. Jennings,
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scepticism, legal cynicism or even in the denial of interr}ationalcia::’)’ '{2;‘;
French legal formalism threatens to turn into rigourism, an heer
touch with reality, that German legal idealism can devel(?p into th
naiveté, German doctrine into dogmatism, and so on. It is also V\"Onal
mentioning that the rise of English as the lingua franca of intefnitllz of
legal scholarship strengthens the impact of the ‘Anglo-Saxon’ sty:
reflection on international law, ! holars
At this point, the multinationality of the pool of international scho o
turns into an asset. It is an asset because it allows individual scholal'; sO
learn from each other through reflexive acquisition of knowledge an s
to renew themselves from within, Europe is particularly suited to Ser_Venal
a ‘laboratory for the hybridisation of ‘national’ brands of intem'atloent
legal scholarship, that is, for the mutual fertilisation of the differ
nationally permeated academic traditions. . : nal
A related, maybe even more important asset of the various natlll s
backgrounds of international legal scholars i that this diversity allo o
the actors to enrich thejr international legal scholarship by elemerftsnal
comparative law, which thus may become ‘comparative intem‘f‘tlotive
legal scholarship’, and thereby become more powerful. The CO{“Para aly
approach, analysing nationgl practice, will allow better to identify a ltj o
international legal corpus of rules on a particular international pro be
at hand. Take, as 2 first example, national court decisions. These ma}’ nt
relevant for the formation of international customary law, they mli .
constitute ‘subsequent practice’ for the interpretation of internatio Jes
treaty law, and they are a ‘subsidiary means for the determination of f ‘1 of
of [international] law’ (Art. 38(1)(d) Statute of the International Cour

. . ; . i fore
Justice). Collecting and comparing national court decisions is there
an important task of internatio

properly only with some know]

Second, legal comparison p
technical) role in the examina
terms of Art, 38(1)c)

lays a traditional (albeit a limited a‘ﬁ
tion of the general principles of law'ce.
Statute of the International Court of ]usfl .
General principles of law became prominent in EU-law - the deve OE
ment of European administrative Jaw and the European Chart;r sis
Fundamental Rights fed particularly on the comparison and syntné

' See on the importance of language,

o with it fOF
its mastery and the cultural baggage coming wit
the evolution of international crimi

) (7]

nal law scholarship M. Bohlander, ‘Language, Cults

Legal Traditions, anq International Criminal Justice’ (2014) 3 J1Cy 1-23. dering

0 M. Delmas-Marty, ‘Comparative Law and International Law: Methods for Or
Pluralism’ (2006) 3 Tyo JLP 43,
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rel L
e m:ﬁgérpsrtimg;es o.f admin.istrativ.e law?! and fundamental rights in
Seneral princi les . In international crm'linal law and criminal procedure,
omparativy I;I: eslof law have grown in their practical significance.”’
the universalic walso has.sc')methmg to say in the controversy surrounding
Ping congons m or relativism of human rights to identify any ‘overlap-
A thirg us’ here.
e implemaesft:dt iompelling comparisons is that international law must
Nforcement o hy 'fhe states them§elves d'ue to the lack of a central
SGitimatiop’ 2462: anism. Therefore, international law must rely on Jocal
{0 Optimiss t-h Actors muf.t know about local legal traditions if they are
Fourth, o eir use of this resource of legitimacy.
over mig’ratizny phenomc.zna with a global scope (ranging from pollution
ac b0xes)n 120 terrorlsm? are caused not by states (understood as
Globaligatic,. ; ut by political and private actors within states.
tiong betWe;l mhthat sense has, and this is banal, intensified the interac-
ance, The lnl: ﬁ na‘tlonal and.international levels‘of law and govern-
mternatmni fi alisation of naj[lOI?al law §nd the ‘multiculturality’ of
resolye any gl ;V\; are co-con§t1tut1ve an.d mter(.iependent. Attempts to
act upop | }?eo a pr'oblem's Vs{lth help of international law must therefore
and apply iSltuatlc?n within the state. Therefore, thf)se who create
nternational law must know domestic framework-

Conditions Very Well,
regigfesa lilry?ef thése reasons, knowledge abou
W seems 'raCtlng_ with and co-constituting t f
arty 25 increasingly important. Along this line, Iz\;hrellle Delmas-
that the o anllmanuelle Jouannet,?® and Anthea Roberts®” have suggested
inkip 1dy of the various legal regimes, traditions and legal ways of
& as well as methods of legal comparison, should be integrated

t different national legal
he body of international

2
J. Sch
warze, Buropean Administrative Law, ond edn (London: Thomson/Sweet &

2 "axwell, 2006)
23 It, Treat o ’
See ICTY g n European Union, O] 2008, No- C 115/01 (EU Treaty).
Para, | © ’R ase No. IT-95-17/1-T, Furundzjia (10 December 1998), para. 178; _Art. 21
2 Uuly 2007 ome Statute of the International Criminal Court, Rome, 17 July 1998, in force
A, Obior) 2} 87 UNTS 90 (Rome Statute).
% Analyses (1 Toward an Auspicious Reconci
2 De mas-M( 19982 46 AJCL 669, 680.
g Iouanne?r}%’ » ‘Comparative Law and Internationa
2 nternation’ 1 re“fh and American Perspectives on Intern
-Roberts al Law’ (2006) 58 Mai LR 291, 333, ' _ B
Enforcin » ‘Comparative International Law? The Role of National Courts in Creating an
8 International Law’ (2011) 60 ICLQ 57.

liation of International and Comparative

1 Law’, 1. 20.

ational Law: Legal Cultures and
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into the study of internationa] Ia
Comparatists, and the diversity
s0.28 Importantly, scholars nee
solutions in a ‘horizontal’ ma
law and international law.?

Ww. International legal scholars need to EZ
of national backgrounds helps them tostic
d not only compare the various dome tic
nner, but also look ‘vertically’ at domes

5.3  Charge No. 2

5.3.1  The Problem of Ideology

Epistemic nationaligm Is just one facet of the problem of ideology :)n
scholarship. ‘Ideology’ is here employed in the negative sense ate
a manipulative beljef System that claims to embody general and ultim y
truths and values, while camouflaging political and econorr'les
self-interest. In the field of internationa] law, most relevant id"jOIOglm
as liberalism, socialism, cosmOPOhtmllls A
ge of ideology is that (much) of intemationi_11 ein
deological nature’, with its findings depending ¢,
remaining concealed’, instead of being laid ope™

and the like, The chgy
scholarship has ap i
‘political preferences

be best

it is an open question whether sych comparison should ceking

ve’ fashion, starting from the inchoate court practice and‘ (51
or whether it should - inversely - Sfoction
s the Primacy of human rights pr

conducted in an ‘inductj

) both
acknowledged in the international lega] System). Probably a combined approachs
bottom up and top down, that is, an exam

£l . i .de
ttor : nation of state (court) practice gutli an
principles in the Style of a ‘better law’ approach is warranted in order to iden
develop international Jay,

. for
Cf. A MO“:“_Y OV and A, Naud¢ Fouri¢, ‘Vertical Comparative Law Methods: To0!
Conceptualising the International Ryle of Law’ (2009) 2 pr.R 291,

. ol EJIL
I Feichtner, Realizing Utopia through the Practice of International Law’ (2012) 23

29
{4
30

1143, 1154,
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€Cen .
could tutrgi)pstr t:')"ise ann}?ated ... by the concern that legal scholarship
rul”}llg ideologics.™ nothing more than the pseudo-objective defence of
e .
‘S)’Stem)p :gglsznezf 1deg>10g)’ .(the pervasiveness of a specific political belief
POsitivis’, . ealis:cer ‘ate_d. 1n’scholarship that is ‘idealist’ (as opposed to
Mormally ysed gs » o1 crlt{cal ). In fact ‘idealism’ or even ‘utopianism’ is
characterise Certa’a pejorative term both by ‘realists®> and by critics,” to
in reqlity (Politicalln 'flcademlc methods on the on the ground that these are
Vists’, also den ) ldeo}ogy. The third group of anti-idealists, the ‘positi-
tiona] Jayy to ounced a tendency wide-spread among writers on interna-
this by writin PIZOduCe pczlitical ideology.>* Hans Kelsen sought to escape
?Ommentarygo nOtOhkS of a ‘purely juristic character’.?® In his foreword to the
With the law of th e UN C.har‘ter of 1950, he stressed that this work dealt
international | e Organisation, not with its actual or desired role in the
Presentation ? ay. of powers. Separation of law from politics in the
of national or international problems is possible.””

5.3.2 The Promise of Political Implications

In ¢
nt
nowada;zs(t1 tobwhat Kelsen believed and what he aspired to do,
oubted that it works to purge international legal scholarship

it is

3
1. von Be. .

4 Lawang ?:lti(:;cf:: (I;ternational Legal Scholarship as a Cooling Medium in International
< for the viey th 014) 25 EJIL 977, 977-78-
attempy 1 tr;N tfat interwar political science was G

e Twenty Ye:rs er 'l?th century liberalism’ to in
sing concrets inst Crtst:s 1919-1939 (London: MacMillan,
JOW norm-orier temaffonal.legal problems, notably M- Koskenniem
apologist’) g, ited ( %dealxstic’/‘utopist’) argumentation and fact-0
of the open gumentation either merge or are self-defeating or contradictory. B
structure of legal argumentation, says Koskenniemi, public international law

Cannot be ;
e i : . . . .
Investigated scientifically. Hence, international legal questions can only be
(necessarily controversial) political

Tesolved ¢
Convictiol?sr(();fh conscious or unconscious resort to
and paggip) . Koskenniemi, “The Politics of International Law’ (1990) 1 EJIL4, 7,9, 12
Nernation 'lsee further Martti Koskenniemi, From Apology to Utopia: The Structure of
. Kenneda Legal Argument, 2nd edn (New York: Cambridge University Press, 2005);
Criticy] Inty , Intf; rnational Legal Structures (Baden-Baden: Nomos, 1987); A. Carty,
3 2 B, 66-9;matlonal Law: Recent Trends in the Theory of International Law’ (1991)
N Kel ¢ .
approaiin;\ Preface’, n. 13, at ix. See for th erpinning Kelsen’s
35 25 By, 369. Orford, ‘Scientific Reason and the Disciplir tional Law’ (2014)
3 ]bid. ) 377—79.
H.Kel
+Kelse
", The Law of the United Nations (London: Stevens,

dealist’/utopian’, and an erroncous
ternational relations: E.H. Carr,
1948), 8, 11, 40 and passim.

i has sought to show
riented (‘realist’/
ecause

3

<

e ideal of science und
he of Internal

1950), viii (emphasis added).



128 ANNE PETERS

to
of politics. It is widely accepted that international lengl scholars aerneing
Some extent political actors, too, Martti Koskenniemi aF the op e in
conference of the European Society of International Law in Flo.rfrr; but
2004 put it as follows: ‘[T]he choice is not between law and POhtll)Cut’ not
between one politics of law, and another. Everything is at stake, Sistin-
for everyone. And how to distinguish? Well, in the same way wle)e 2 bit
guish between kitsch and non-kitsch.*” This statement may

. < ge e 3 . ‘ lle al
blunt, so let us look at the factors which politicise’ international €&
scholarship one by one.

The first factor is that the 0
matter, maybe even ‘power i
Schwarzenberger called it 38 A
appropriate view) is that inter
of ethics and power’.*

International law is political
political power, but alse bec
influential academic school
Critical Legal Studies,?
arguments, insisted on t

itical
bject of their studies is itself a pO(l}lggrg
n disguise’ as hard-core reah'st o
more moderate (and in my view nclling
national law is the ‘result from the blen

n
» 1ot only because of its dependence (())st
ause it transports political values. Thi()n;nd
s of our time, the New Haven SChOO-lﬁf rent
' have both, although with quite di e'ling
his point, and have not become tired ofun'V?l o
through ever new examples the pretences of neutrality and technicity
international law as a chimaera, erts
Secondly, legal scholars are political becayse they are experts. EXIt)her,
are not technical, neutral, non-ideological, in short ‘unpolitical’. Rath®

itself 18
what is going on is the ‘politics of expertise’. 2 ‘[Flor knowledge l-;Ssig
4 power’, as Francis Bacon®3 Put it. Michel Foucault gave this i

> (2005)
7M. Koskenniemi, ‘International Law in Europe: Between Tradition and Renewal
16 EJIL 113, 123,

G. Schwarzenberger, Power Poljtics: 4 Study
1964), 199, 202-03. ‘the primary function of 1
of force and the hierarchies established o

. Stevens:
of World Society, 3rd edn (London: s::mac)’
aw is to assist in maintaining the Sup]itics in
n the basis of power ... power po
* G. Scelle, Manuyel de droit

6: “Les régles de droit vienne
® Cf R Higgins, Problems g4
Clarendon Press, 1994)
between the perception
law as a system of decis
' EH. Carr, The Twenty
2D, Kennedy, “The po;

. 1948%
international public (Paris: Domat-Montchrestien,

nt de la conjonction de Péthique et du pouvoir’. (Oxford:
d Process; International Law and How We [']56 Ir be ma

» Vi Ttry to show that there is an unavoidable chol‘:.e t0 pation?
of international Jay a8 a system of neutral rules, and inter alues”
ion-making towards the attainment of certain declared v

Years’ Crisis, n. 33, d the

n

tics of the Invisible College: International GOVemance;t Rule:
Politics of Expertise’ (2001) 5 EHRLR 463, 463; D, Kennedy, ‘Challenging Exp

The Politics of Globa) Governance’ (2005) 5 Syd LR 5. 15970

E. Bacon, Mediatioges Sacrae (London: Excusum impensis Humfredi Hoopet>
chapter 11, ‘Of Heresies’, at Mg (with regard to God).
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are the Sarrtzl‘sn the objectives of knowledge and the objectives of power
Finally, e o in kr{owmg we control, and in controlling we know". 4
value jy dgemelnternatlonal legal scholar is a political actor because her
Omponent Or;ts normally carry political implications. Values are one
The Werturteilsst anz; scholarly treatment of international law.
€ previously cherreizth ;nd the Positivismusstreit’® have done away with
¢ question bet shed belief that science and values could be separated.
Pronounce 5 val ore had only been whether the academic should
1960s, the ; ue judgement or not. After the Positivismusstreit of the
ability OfScIi);(l) lem is now conceived the other way round: The sever-
Onger Whethe: }i\nd values has been called into question. The issue is no
€ Contrary, Whet‘;lscholar should pronounce a value judgement but, on
Mostly piven ¢ p er she can actually abstain from doing so. The answer
Ativity appeao ay 1s thflt she cannot. A complete value-free academic
Iterpretation rs impossible, because any kind of statement and any
Mernationg] | are pre-structured by the speaker’s Vorverstindnis.
08s not generegal scholarship is ‘value-free’ only in the sense that it
algut law). ate the (legal) norms but only statements about norms

ot

eXPres:ilsnOtther hand, it is not the primary purpose
2 midde gr(:n:’riliiluis. International legal scholars should therefore find
erifreiheir) and etween the unrealistic postulate of value-freedom
and unbounded evaluation.”” When these values are

of scholarship to give

4
losophy (2008), available from

G. Gui
tting ‘M;
8 ‘Michel Foucault’ Stanford Encyclopedia of Phi
s/foucault/ (last checked on

Betp://stan

ford I

ecennl;)errd.lzﬂ()){?)ﬂ?”usydedu.au/archives/fallz008/entrie

In‘ etidan (trans ; M. Foucault, Discipline and Ppunish: The Birth of the Prisor,
Utual co-congti ')- (New York: Random House, 1975), 170-77. Foucault analysed the

Prisons 45 4 me itution of knowledge and power with regard to (visual) observation in

®eN received g ans of exercising ‘disciplinary’ power, but his writing on this point has

m‘iCOrding to I\/SI;xn\l:Ir e genfra} insight by later legal (notably critical legal scholarship.
S of juristic ¢}, eber, jurisprudence ... ascertains what is valid according to the

ought, which is composed partly of logic and partly of frameworks

1 rules and certain modes of

establj
. shed b .
¥ convention. Thus it determines if certain lega
oes not answer the question of whether

4

o

d, th .
our legal SYSteen> this legal rule is the suitable way o
-John (transn; ;VI . Weber, ‘Science as a Vocation’, in
- P, Lassman et al (eds.) (London: Unwin Hyman,

i
St “rginal).
+ vaus a rJReTH . :
Y (Ney nd F, Fiirstenberg (eds.), Der Positivismusstreit in der deutschen Soziologie

Wied:
Engy g chierhand, 1969).
%, 25, Senschaft und Werturteil - Wissenschaft und Politik’ (2009)

M. Weber, Science as a Vocation,
1989), 3,19 (emphasis

4 Ancilla furis
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reflected and laid open and not sold ag scientific insights, the reliance Ot’;
such values does not damage the scholarly character of reﬂection,‘eroat
Max Weber.”® Antonio Cassese says along the same lines: .W1 p
matters, ... is that he or she [the scholar] should make it explicit afin
clear that the choice between two conflicting values is grounded o
a personal slant or bias, and not in any “objective” legal precedence "
one value over the other *® It remains however exceedingly difficult

) S Ao k-
follow that recommendation to make transparent one’s ideational bac
ground in real life scholarship.

5.3.3 The Promise of Normative (ds Opposed
to ‘Positive’) Analysis

The dangers of ideology seem greater when scholars engage I.I;
& normative analysis of internationg] law. Such a normative aﬂalyjc’ls :
rejected by traditional legal positivists, who demand that internation?
legal scholarship should occupy a ‘role [only] as a supernumerargi an
chronicler’. > It is also rejected by contemporary neo-Kelsenianists an d
by the hard-core law and economics school. For example, Goldsmith an .
Posner deplore that ‘theorizing often fuels, and is overtaken by, norm?
tive speculation about improving international law’ 52

In opposition to that stance, this section seeks to show that SPeCIﬁZ
features of international law, notably its openness and dynamics, requ'lfe
a normative analysis of the law and of its applications. By ‘normaU;
analysis’, I mean justifying or criticising existing norms, making refor
proposals, evaluating the application of the law and criticising su¢
practice.” Because of the leeway inherent in any interpretation an

** M. Weber, “Objectivity”
Sciences, E. A. Shils and
¥ A. Cassese, Five Masters
% C. Hillgruber, ‘Braucht
O. Lepsius (eds.), Rechts
(author’s trans.).,
31 See critically on creeping law-makin
law J. Kammerhofer, ‘Law-Makin
International Law “Methodology™
the European Society of Internation
J. Landman Goldsmith angd EA
University Press, 2005), 15,

. mic

% Such a normative analysis was, for example, performed by scholars and aCa‘iean
institutions who analysed the application of the rules concerning the use of for; who
the Security Council by the US and British government in the spring of 2003

ial
in Social Sciences’, in M. Weber, The Methodology of the Socif
H. A. Finch (trans,, eds.) (New York: Free Press, 1949), 4%-
of international Law (Oxford: Hart, 201 1), 259. dt and
das Vélkerrecht eine Vélkerrechtstheorie?” in M. Jestae tt 121
wissenschaftstheorie (Tiibingen: Mohr Siebeck, 2008), 113, 3

f
g by scholars from the perspective of a pure theol’t):l::y
g by Scholarship? The Dark Side of 21st Cen )
in J. Crawford and S. Nouwen (eds.), Proceeding:
al Law 3 (Oxford: Hart, 2010), 115, ford
Posner, The Limits of International Law (O%

52
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Ication
ofa rul
e to the facts, any evaluation of legal practice is, in the

Sense
of a th
€0 f 1 <
a . ry of scien ;
Nalysis, ce, a ‘normative’ and not merely a ‘positive’

5331 o

.N Ormative The I.nev1tab111ty and Desirability of Normative Analysis
}deal-typiCal?na;}’SI_s is .inevitable to some extent. Although it can be
only’ 4 escrige (;StlngUI§hed from positive analysis in which the law is
lurred interm ’df?Xplamed and prognosticated, there is in reality
8 Constructiye arf d late zone. First, because ‘description’ is in itself already
Stinctions ang hSYStematlc Performance, which is based on numerous
© periods of eXC oices. The ‘observer’ must choose the actors, the acts,
Obserye’s (no aml.naflon, and he must interpret texts. In all this, the
eSCription. Thl_fmatlve ) preconceptions pre-structure her ‘positive’
leconOmics h 113 blurred zone has been well described by a law and
W: ‘[ T]he res ofar V\fl}o in principle insists on positive analysis of the
OWn ideals, O ponsibility of scholars is to illuminate, not to promote their
ad"ocacy. ' f n Fhe other hand, good scholarship holds great promise for
; for it can clarify causal relationships that are otherwise

obscy
re, o

e sec{gu?lnatlon is not neutral.>*

n

€ avoided reason why normative analys
Sions and 1, s tlhe typical indeterminacy an
doybt hove}; a large number of unwritten norms.
s over the existence of the lex lata

Which is :
eCrzzlsat;vely f‘f“}’ and precisely codified in t
Ut of Softla.wn addlflon, international law has evolved gradually, often
hard ryle of fexts. The exact point of change from a pre-legal practice {0
€€ reasong mt.ematlonal customary law can hardly be pinpointed. For
Ror empiric i neither the canons of construction for treaty interpretation
al research on the formation of customary Jaw will in them-

SelVes N

. ' cSyiel

tive ( d clear results. The findings must be complemented by norma-
it makes sense to qualify

ev. .
a Practiileug::;e) considerations. For example;
'uring yp, the accompanying opinio juris as sufficiently general and
With the int en the legal norm identified thereby is overall in conformity
€rnational legal system and in harmony with other interna-
1 positivist

tion
al le
al pringi i
8al principles. As Antonio Cassese Put it, ‘the critica

is of international law cannot
d vagueness of treaty provi-
Therefore, much more
than in domestic law,
he form of codes, laws,

by the political actors
n of Iraq in 2003.
Cambridge: Harvard

preted and distorted
basis for the invasio
International Law (

high:
8hlight
ed
s¢ 1 that thethat these rules had been misinter
rachtn}]’acould not serve as a proper legal
n, The Economic Structure of

Univ
€rsit
¥ Press, 2008), 4 (emphasis added).
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should feel free . . . critically to appraise the rule or institution .10 light
of the ... general values upheld in the international commuth: ceof
Finally, a normative analysis is desirable, as the historical experien ot
the defencelessness of the ‘pure’ scholarship of international laV\{ aga be
ideological modification of the law shows. ‘Pure’ positivism maYs n
deemed to involve a logical and moral ban or impediment to lawy';li)ir i
the fight against authoritarian regimes’.>® Notably during the' any
Reich, many German internationa] legal scholars did not voice ey
critique. Instead of pointing out violations of international laws by
subscribed to a National Socialist doctrine of international law
which the norms were modified and adapted to ideology.” 4 not
A dilemma is that while the early 20th-century legal positivism d1. IZO ¢
erect a bulwark against Nazj scholarship, a more ‘normative’ analysis e
whatever flavour) is not per se better. ‘Nazi lawyers themselves conduc‘st_
a normative analysis of the law, by criticising and interpreting the eglits
ing law from the perspective of the new Volksgemeinschaft and ity
assumed general values’; in some sense there was ‘too much norm,a"ll"im
in Nazi legal scholarship’.*® However, it was the legal positivists c}?ic
that there is no fiecessary connection between law and morality, W i
may have facilitated National Socialism to fill the law with their cOnte‘; )
And then, legal positivism by definition required legal scholars to ac¢ P

. ay
and work with the existent (‘posited’) law, however morally wrong it
have been,

In our times, too,

Ise
purely positive analysis has engendered 2 fa
security. Because of th

€ Openness of international norms, it is Oftendng:
really clear what theijr contents are. In this situation, states will ten Wi
assert rules which are in their favour (and thereby set up their Ot 59
version of international law) or they will do what they wab

of
> See in this sense Cassese, Five Masters, n. 49, at 259. Cf. for a critique of the negl;ctt
taking into account general principles: H, Lauterpacht, The Function of Lawrations
International Community (Oxford: Clarendon Press, 1933), 438 ‘the desire of genef States

i o confine their activity to a registration of the practice of °'2

: e tion
has discouraged any atte ing it to a higher legal principle, or to the concep
of international law as 4 whole’,

56 Cassese, Five Masters, n, 49, Preface, at viii,

5 with
7 See D.F. Vagts, “International Lay in the Third Reich’ (1990) 84 AJIL 661
references.

% Bernstorff, ‘Internationa] Legal Scholarship’, n. 31, at 983, sin

% w. Twining, W, Farnsworth, §, Vogenauer, and I, Tesén, “The Role of ACﬂdemllC St
Legal Syster’ in P, Cane ang M. Tushnet (eds.), The Oxford Handbook of Legd
(Oxford University Press, 2003), 920, at 942, 945,

the
dies
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Th . .
¢ mere ‘description’ of such legal claims and practice of governments
s .
¥ ChOIaﬂY observers is then to some extent random.

5.3.3.2 The Feasibility of Normative Analysis
is feasible without (deliberately or

::(‘)"ﬁtﬁngliy) selling emerging norms for law as it stands. That phenom-
is widespread in international legal scholarship, last but not le:?st
eeactause the boundary between law and not-yet-law, due to the special
abellllr'es of the international legal process, is unc.lea.r. The prerimt'urci
te ing of merely emerging norms as valid law is in methO('i(.) ogica
'ms flawed because it mixes (beyond what is inevitable) positive and
g?ljmative analysis. Moreover, it risks undermining the normative power
international law as a whole. When the legal scholar wrongly asserts
W_e eXistence of a legal norm she usurps the position of a law-maker
lilout normative justification.* .
o s long as legal scholars mark where they make an evalgatmn (by
| c)l’mg on principles with some anchorage in th.e 1nternat}onal legal
rder), and as long as they signal what is, according to their analysis,
¢ lex latg, and what they request de lege ferenda, a normative anglysis
r‘é ly conforms to scholarly standards. Louis Henkin described the tight-
t' Pe walk between methodologically sound, but still creative r)econstruc-
o1 of the law and unscholarly juris-fiction as follows: ‘T don’t trust the
Wishfu] thinkers, I don’t trust those who say “this is the law because .it
ought to be”, But I support those, and [ am one of those, who say “this is
What the law ought to be, and whether I'm not sure it’s not, let me see to
Z\’hat €xtent it is maybe, or can be made to be!”.6! In this form (as an
Val_l’ati"e systematisation and an evaluative closure of legal gaps),' nor-
;T;?lve analysis is not only a methodologically fO}xnd element’ oli inter-
indl'onal legal scholarship in the sens¢ .of nice to havei but an
o t‘;Pe.nsable part of it. Normative analysis 18 necessary, exact er because
Ofthe }nherent graduality of the international legal process an egusi
¢ indeterminacy of treaty law. These typical features of internationa

ciiw Prevent, as explained, the purely positive analysis from generatlmg
c}f ar and unequivocal results. And because States can then more or less
100se the interpretation of the law that suits them Dest, the auto-
Mitation of scholars to ‘description’ of the law and legal pracfclce as it
*tands’, will make it even easier for states to disregard inter national law

The :
hormative analysis we need

60
- od in Section 5.5.2.
o The (lacking) authority of scholars to make law will be explained in Section 55

assese, Five Masters, n. 49, at 197.
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under cover of law. On the premise that such breaches of international
law are undesirable, normative analysis (which more easily than positive
analysis uncover these breaches) is necessary.

To conclude, the perils of (political) ideology can be met by scholars
consciously and proactively espousing it as a challenge.* The problems
can hardly be avoided by concentrating on seemingly value-free ‘positive’
analysis. Instead, scholars might acknowledge that an ambivalence
between normative and positive analysis characterises international

legal scholarship, and that this ambivalence embodies a tension which
can be productive.

5.4 Charge No. 3

5.4.1 The Problem of Unscholarliness and Recurring Attempts
of ‘Scientification’ of the Discipline

The contemporary critique of ideology and national bias, often coupled
with scepticism vis-a-vis all ‘normative’ approaches, frequently goes hand-
in-hand with the charge of ‘unscholarliness’. The critique is that legal
academics dealing with international law often (or even inevitably) lacks
a scholarly (or ‘scientific’) character, and therefore does not really deserve
the label ‘scholarship’ (or even ‘science’, to use the Germanicism).

Such critique is implied or explicitly voiced by proponents of the
ongoing ‘empirical turn’® of international legal scholarship. Those
favouring an economic approach to international law have submitted
that ‘international legal scholarship lacks a progressive research
program’.** For the proponents of law and economics, the unscholarly
character of much legal research is due to the failure to distinguish
between description and prescription. As a remedy, law and economics
recommends to use certain ‘more promising economic methodologies, in
terms of their capacity to generate a progressive research program that

5 Along the same line, Jochen von Bernstorff has asked for a ‘self-reflected scholarly
operation, which acknowledges its political character . . . scholarship should make trans-
parent from a reflexive distance which particular political or economic projects [his or
her] methodologies may serve in a given research context’. Bernstorff, ‘International Legal
Scholarship’, n. 31, at 984,

% G. Shaffer and T. Ginsburg, ‘The Empirical Turn in International Legal Scholarship’
(2012) 106 AJIL 1.

¢ 1.L. Dunoff and J.P. Trachtmann, ‘Economic Analysis of International Law’ (1999) 24
YJIL 1, 3.
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might usefully address persistent international law problems’,*® and of
course quantitative empirics.*®

That ‘new scientism’®” which has taken hold in the discipline of
international law is actually less radical or unusual than it appears at
first sight. In fact, all historical ‘paradigm shifts’ can be read as attempts at
the scientification of the authors’ engagement with international law.®®
Thus, in the 17th and 18th centuries, a secularised natural law was
mobilised against theologically based natural law, with reference to
mechanics, mathematics and the natural sciences.”” Thomas Hobbes
compared the investigation of the law of the state to dismantling
a clock to understand the functions of the constituent pieces and
wheels.”® Samuel Pufendorf prided himself on having worked out the
first science of natural law and public international law.”* Christian Wolff

63
67

Ibid., 4. ® See on empirical approaches also below Section 5.6.3.1.

H. Hongjuh Koh, ‘“The 1994 Roscoe Pound Lecture: Transnational Legal Process’ (1996)
75 Neb LR 181, 190.

See also Orford, ‘Scientific Reason’, n. 34, at 369: ‘the status of international law as an
academic discipline has been intimately connected with the capacity of international
lawyers to demonstrate that our discipline is properly scientific. Yet the ideals of science
upon which international lawyers have drawn in seeking to demonstrate the scientific
nature of our work have not remained static.’ For an overview of the schools of interna-
tional law, see the focus section of 44 (2001) gyiL 25-201. See also S. R. Ratner and
A.M. Slaughter (eds.), ‘Symposium on Method in International Law’ (1999) 93 AJIL 291.
From the secondary literature, see D. von Stephanitz, Exakte Wissenschaft und Recht: Der
Einfluf von Naturwissenschaften und Mathematik auf das Rechisdenken und
Rechtswissenschaft in zweicinhalb Jahrtausenden. Ein historischer Grundriff (Berlin: De
Gruyter, 1970), 69-72, 84-92, 170; A. Dufour, ‘Le paradigme scientifique dans la pensée
juridique moderne’ in P. Amselek (ed.), Théorie du droit et science (Paris: Presses Univ. de
France, 1994), 147, at 154, 160 with further references. ‘Clest . . . surtout chez Pufendorf
que le nouveau paradigme physico-mathématique de la pensée juridique moderne trou-
vera sa premiére expression privilegiée . .. Pufendorf finit-il par épouser dans le De Jure
Naturae et Gentiumde 1672 linfléchissement démonstratif donné a la méthode
mathématique et du méme coup lidéal cartésien d’une science découlant tout entiére
d’un principe fondamental d’une certitude absolue.” (Ibid., 158, 161).

7Y T. Hobbes, On the Citizen 10, R. Tuck and M. Silverthorne (trans., eds.) (Cambridge
University Press, 1998): ‘For a thing is best known from its constituents. As in an
automatic Clock or other fairly complex device, one cannot get to know the function or
each part and wheel unless one takes it apart, and examines separately the material, shape
and motion of the parts, so in investigating the right of a commonwealth and the duties of
jts citizens, there is a need, not indeed to take the commonwealth apart, but to view it as
taken apart .. ..

“Those who busily investigate the make-up of natural bodies do not consider it sufficient
to inspect only the external appearances that immediately meet the eye at a first glance;
rather, they also make extraordinary efforts to probe those bodies more deeply and to
analyze them into their component parts ... The same path has been taken by those
concerned to examine carefully the character of the most prominent moral body, namely

68

69

7
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succeeded Hobbes
Paradigm.” [ (he

\ olitica
national law, to the exclusion of all ipn Hans
approach reached its he{ghtﬁﬁcati on.
> With the explicit objective of scien

on, NY: E. Mellen, Press, 1990), 109 Jinis naturcf
7 See C. Wolff, Institutiones Juris Naturg, et Gentium, iy quibus ex ipsa honMagde urg:
CONLNUO nexy ompes obligationes ef tura omnia deducyuniyy (Halle and rod orks)
Renger, 1750), preface (repr. in 2¢ C. Wolf, Gesammelte Werke (Collec
Praefatio, 1-5 M Thomann (ed), . Nicolaj (trans.)),
” Trom the sec

74

. 1872)7
nschaft des Rechys (Oldenburg: Si;ll:ll ez’; Stufet
[relevant Page(s)]; R. von ]hering, Geist deg rémischen Rechis auf den verschie len‘ Scientd
seiner Enlwicklung, 4th/9th edn (Leipzig, Breitkopfund Hirtel, 1880, repr. Aa Ts;:ience in
1968), Part 1172, § 41, 361: Legal scholarly writing may be described as ‘natura
the spiritya] sphere’,

“utiond
) : stitutio
See also: It hog here been undertaken the same Wl_th Cor;minatm,n’
to achieve with my Roman Jaw - 4 natural-scientific ex

a chemical analysis of the object’ (R von

1852 if

Jhering, Letter to Gerber from 17] E%Ycremer'
M.G. Losano (ed,), p, 1 ring und Gerber (Ebelsbach:
1984), Part 1, 51 (author’s trans,), onsierung W06
I. E. Kuntze, Der Wendepunkt dop Rechtswissenschaft: Ein Beitrag zur Oﬂentt(e) para. 89-
den gegenwirtigen Stand. 4 Zielpunky derselben (Leipzig: Hinrichs, 1856), 9 vl,[ogiﬂher
7 See, most Particularly |, Kelsen, Uper Grenzen zwischer Juristischer und sozi oogic

Methode (Tiibingen: J.C.B, Mok, 1911), 16 (Presentation to the Viennese. Socwit

Society): ‘Ap example for such gy inadmissible mixing of the norlnaﬂveb naturd
explicative considerations, of sucha faulty Syncretism of methods js presented ‘Yﬂ' 11,8
law.’ (author's trans.), See already Holtzendorft, ‘Einleitung in das Vélkerrecht’
44-45

77 p, Anzilotti, Corso 4 Diritto Inter

hazionale,
(Roma: Atheneaum, 1928), 16-18,

dn
; 13th e
Introduzione - Teorie Generali, 1
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aw but 4 ;’g{i}?hm_g else was ;glot a political theory of public international

Merican ! ldE(.)lOgy i
OPposite dirsr;d_gmatxsm at the end of the 19th century ran in the
t conceiveq Cfl?n’ bll.t with the same goal of scientification.
telationgh; of legal science as a discipline for investigating causal
cloakeq inps .anc'i .prOgnosticating results.?® Legal scholarship was
pSYChOanal;;;er;tlc.lsm thr.ough recourse to sociology, psychology and
Satisfy the dem. n dlnterna'tlon'al legal scholarship, legal realism aspired to
Matjc essay of ?g s of scientification. Thus, in his renowned program-
Warned (o 1 40, Hans Morgenthau, who was by training a lawyer,
*Clentific dey, Illternatlo,rgl legal scholarship was ‘in a retarded state of
tive treatmeni opf'nent. Georg Schwarzenberger preached an ‘induc-
&volveq reg of international law’ as ‘an empirically and dialectically
fationa]ly uﬁsgs,;to ... the shortcomings of deductive speculation and
After the catfl able eclecticism in the Doctrine of international law”.*?
& retroqy . StrOPhe of the Third Reich and the Second World War
(l.nternationalnll positivism’ and a ‘return to natural law’ took place in
Macceptapii egafl scholarship.®> Thereby the academy reacted to the
Vious jp the)a:“(,) an unfettel;ed autonomy of states tha‘t. has become
- o world wars’ and so attempted to found international

8 else
" See a;,ofg:}g the United Nations, n. 36, at xiif. 79 Kelsen,
s v LR 443, rle) ragmatists O, W. Holmes, ‘Law in Science an
PefChes, T dicial;rbm- R Posner (ed.), The Essential Holmes:
a1 - Miversit pinions, and Other Writings of Oliver We

Y Press, 1992), 185-200.
and International Law’ (1940) 34 AJIL

e Orge ¢ e
& 260,26 4.g nthau, ‘Positivism, Functionalism,

- Schwar.
L zenberger, The Inductive Approach

65), 4
y 4, SC
hWﬁrlmlberger found internationa

‘preface’, n. 13, at ix.

d Science in Law’ ( 1899) 12
Selections from the Letters,
ndell Holmes, Jr (Chicago

ondon: Stevens,

to International Law (L
ffer from ‘over-

ong’ b 1 legal scholarship to su
» and ‘doctrinal attempts to blur, rather than clarify, the borderlines
he proclaimed inductive method should

Ocus op th’i l‘?tla and lex ferenda’. In contrast, t

acCording to A) exclusive character of three law-creating processes in international law’

0 Tules of [, b 38 ICJ Statute], ‘(2) establishment of the “means for the determination

ratlonally v w (the law-determining agencies and their clements) in accordance with

la erifiable criteria’ ‘(3) awareness of the character of the rules of international
lied ‘that legal

W as th
. > Ne only bingd; ) e Tu
Pringjp) Y binding norms of international law’. This proposition 1mp
maxims or analogies from

es
Other lega Zn ?nY level of abstraction, terms of classification,
Mductiye m}'s ems as such cannot be “sources” of rules of international law.’ Finally, the
lnterni\tion 1e thod sought the ‘4) realisation of the differences which exist between
Nationg) a law as applied in unorganised partly organised and fully organised inter-
U. §¢ euls]zq%t)" {Ibid., 4-6). )
356, 607 (:;1 ilatflralistische Stromungen im heutigen Vlkerrecht (1950/51) 13 ZabRV
CMany (fot or’s trans,). According to Scheuner, this ‘retreat’ was not limited to
r the Anglo-Saxon and French sphere se¢ ibid., 585-89).

snnp]iﬁ cati
etWeen le:

8

[~



138 ANNE PETERS
law independently fro

Is0
about salvaging the

a
iaguie Was
m the will of stateg’ 81 However, the‘ Srslg throug
scientific character of legal wri

sctotelian
o h . Aristo
a renewed focus o ‘endurmg subject matters®® in the
senge,%6 b
By contrast, the N

1y hig
with h

€W Haven School, which entered stagde from othe!

scientific ambitions, promjseq & new jurisprudence, informe

an
I values
disciplines anq context-related, 1¢ focussed on common
advocated ‘the consci i

o : to the
politics,”®” A Myres McDougy] Pronounced in an address dest ... 8
Law Schoo] Association jn 1947, “our aspirations are not moe pefore t00
our emphasis is gy Primarily PO construction . . . we hop

0
ethods
long to become 5 faculty ... which can bring the best m
contemporary science,

ask ©

and the creatiye flash of insight, to ﬂt];l; these

creating the law of the future’ ® Ty approach accommodaholarshil"

ambitiong continues to pe significant for international legal sc 0 !

Many fundament,] doubts aboyt the ‘scientific’ Charf‘Ct,er ce’. For

scholarship8 80 back to the Aristotelian notion of Sa:j:l:miversa
Aristotle, science Was possible only in relation to necessary an

- alence
) ; uivale
subject matters 2 This arose from his demand for strict eq €

sedom
. wisao
> perishable things. Practicaiontirlg o
ence (prudentia), which recognises the

™ Ibid, 607.
85

Seceg E, Wolf, “Fra

gwiirdigkeit yng Notwe:
1965) 15 Freip
86

I
< 19537 I'ep
ndigkeit der Rechtswissenschaft' (
urger Universititsr

1 Sr
den 20-2], , chean Etht‘cii,
For the Aristoteligy Joncept of science see Aristotle, The Ni ’Com‘;( yI, chap: !
H. Rackham (trans,) (Cambridge: Harvard University Press, 1996), boo
sec, 2,

McDoug?
‘International Law, p

RCADJ 133,
89

, 5 Studit

See O, Weinberger, ‘Der Wissenschaftsbegriff der Rechtswissenschafte_n (196712f iChkel%

Leibnitiang, Special issye (Sonderheft) 102; A, Kaufmann, “Uber die Wisscn;s1 je 425

der Rechtswissenschaft’ (1986) 72 Archiv fiir Rechts- yng Sozial])f’lilosofb_1n gen:
C. Engel and W, Schén (eds,), Das Proprium ey Rechtswissenschaﬁen (T3
Siebeck, 2007),

° ‘Weall conceive tht 5

Knowledge, there
he Nicomachean

(]
»

Moh®

o

ific
ontif
. iect of Sci€
thing we know scientifically canpot vary;... An object

Aristot®
fore, exists of Necessity, It g therefore eternal, ...
Ethics, n, 86, ot iii.
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Tealitie .

jurisprzé’irﬁ:reaiilce, was ther‘eff)re no science (smo‘cr']w]).91 Accordingly,
he Aristotelias merfely a ‘wise knowledge of law’.

Juliyg Hermanna\r: no;?n ObVI()u,SIY influenced the Prgssian Prosecutor
orthlessness of on irchmann’s famous 1847 Berlin lecture on the
the tr ansitorine J ufr ISpruder.lce as a Science’. Kirchmann had identified
oM Which the SSSC 0 the sub)ecE r(natter of law ‘as the fundamental ill,
ecomes randorn iienl?-e suffered’. By making the accidfental its object, it
AW libraries beco self; three correfgéve words of the legislator, and entire
Paper especially | me scrap paper. The fear of producing only scrap
y haunts international legal scholars in areas which evolve

VerY .
MY qQuickl . . )
1na] fayy ¥, such as international investment law or international crim-

5.4.2 The Promise of Theory

The .
istoricei:::e;f ihe critique of unscholarliness and of
ASsessed by askP s to scientify the research in international law can be
SUccessfu] sie ing how (and which) types of research better achieve what
Mulation of c€nces are generally supposed to achieve, namely the accu-
inter-subjective knowledge. (Which knowledge of course

epends

o .

Legal s Cr}ll rfsear ch interest and research questions asked.)

Prodyce ‘neo ars acknowledge that their research should, in principle,
w discoveries’.>> However, in legal scholarship, knowledge

gains ar
€n : s . . . . 9
at is th:t as obvious, and it is even explicitly denied that they exist.”*
reason for the lacking accumulation of knowledge in legal

91

Wt for
admijt olfo \v: 'thz,!t I:rudence is not the same as Science, .
ence was I:E)att:,n: ibid., vol. V1, iv, 3). According to FLJ. Berm
Berman, | en a téxvn, rather it verged into ethics, politics,
% (Cambridge.’H aw and Revolution: The Formation of the Weste

H. von kir ?rvard University Press, 1983), 133.

Hpy, Meyer Tc hmann, ‘Die Wertlosigkeit der Jurisprudenz als Wissenschaft’ in
oy (Heidelber. ,E\ASChePPe (ed.), Die Wertlosigkeit der Jurisprudenz als Wissenschaft

F. von Sg;,' anutius, 1988), at 15, 29 (author’s trans.).

Higginb ot}lliny’ System of the Modern Roman Law, W. Holloway (transl.), (Madras:
Yought into om’ 18,67)’ .ix—x, stressed that ‘the mass of acquirements [Kem?tnisse]
othing certa; ple”}tlon: in comparison with that carlier time, stands very high ...

94 -15COVeries, nly Is more commendable than the effort to enrich science by fresh
irchmary o

Since atailerzll’stviertl_%igkeit der Jurisprudenz’, n. 92,
ccome Jegg bt e times of Bacon remained stationd
nally reac};e(;lt more, even where the most laborious
Author’s trans,)a stable result, barely a decade passes and the quarre

the current and

.. because matters of conduct
an, Aristotle’s jurispru-
religion, and rhetoric.
nt Legal Tradition

at 13: ‘[L]egal scholarship ... has,
..., the controversies have not

full investigation thought to have
] begins anew’
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research?® T, Teason does not appear to lie in the meth(ﬁsthe inte£6

cing knowledge. The core of the scientific proceduri0 the resw t"n

subjectivity of method, that is, of the Path that leads be applied .
‘ ’ ces, that methoq should be apt to

1e, and thep Jgq,

ship, resyjts are obtained primari]

through €mpirica]
4 range of pogsipje
the admissib]e (th

er
¥ through argument rrag:n rathef
observation, There is not one single answe define
results, the oytey limits of that range belngies of a8
at is, Professionally acknowledged) striteihip is hig™
andard of argument in good legal ?Chf’ af repeatab eS.
Tesearch wi]] generally be inter-sub)ectlf Zis the Ofu
€ meagre accumulation of knowledge rat enecting i
of lega] Tesearch op concrete abplications of Jaw, The con

[ is ‘Jess
is lackine, This i
between theory ang less abstract research results js lacking

ks
) sed bri¢
nofg building , but the accumulation of unu

To construct the edifice ¢
sense of models, What | ha

€ .

bigger’ ang -

and the humanities, S,uC}}ll asse are rathef
theory’, ‘genera] Systemsg theory’, or ‘pure theory of law’. Tho

sacts O
) t objec
Paradigmg o frameworks, lenses through which the relevan
Study are €Xamined, Neither dq |

en
© ! mean the singular answefz %i)vncr ete
law-appliers tointerpret 5 legal norm ip an actual case, to SOI‘:e constit¥”
egal questiop, Exampleg would be the declaratory against t ainst t
tive ‘theory’ of Tecognition of states, the constitutional ;ﬁ yienn?
internationaig ‘theory’ With regard ¢ Art. 46 of t

Jative
he Law of Treaties, the absolute against the r¢

’ ations to Multilatera] treaties, and so on. . oms, no the
science, theorjes are neither the big Paradlg}rlr; ories 1€
of one specific legal institution, Here, t

In €ontrast, in

concrete reading

dwith th a;
[y . n A
* One r€ason could be thyy legal scholarship actually does not strive fortruf?ai?ons of leg

for knowledge). This viey, however, does ot do justice to the aspl

research,

as Gal
. tics,
Accordingly, the centrq feature of science is neither the use of mathema

Galilej thoughg, nor the

ested.
) su
inductive Procedure, as Prancis Bacon 88

H. Schwenke,

. CustaV
is bei G
Curiick gy Wirklichkeiy. Bewusstsein yngq Erkenntnis
Teichnyifje, (Basel: Schwabe, 2006), 29397
97 .

J. Binder, Philosophie e Rechts (Berlin, Stilke, 1925),
law (author’s trans,),

leo

e
aratiV’
948, referring here to comp
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reqUirerZ,le;(tmeoelVed of as models or structures.”® The most general
®Xpress the attr all scientific theories is as follows: theories should
under ObSerl\),at.erns or structures of data or of phenomena in the field
$10uld redyce lon, as l?ammoniously and concisely as possible. They
ata; COmprehg"l}’Plefilty. So, ‘a useful theory is a compression of the
etter you und nsion is compression ... The simpler the theory, the
relate Jike st erstand something.’®® Importantly, theories must inter-
his conce ntesfln a hogse or pieces of a puzzle.
AW, there arep' Od theory is :applicable to legal scholarship. In international
Such 3 “datq indeed Fheones that do reduce complexity. An example of
Subsidiarity f‘COndensmg’ theory is that of subsidiarity. The idea of
Temedies ruleotrﬁn ) t_he.COmmon basis of different rules (e.g. the local
OPeratiops, ar’l d ;pnorlty of regional organisations over UN peacekeeping
Omestie court e complementa.rity of the International Criminal Court
7 of the ICC $in th?()}())rosecutlon of international crimes under Article
Scholarg ca Statute).’%° On the basis of this reduction of complexity,
.CommUnitynfShow that the subsidiary responsibility of the international
In g duty to or guar a‘nteeing human security when the territorial state fails
®8al theorie protect ‘fits’ into the international legal system. International
s in that sense generate inter-subjective knowledge and are

us s
Uccessfy] scholarship-101

5,

43 The Promise of Foundational (as Opposed to Applied)
International Legal Scholarship

ove might be called

the usual dichotomy

relevant in the field

~ relates to actual

The p. '
‘Ounlzl'c‘(;?olﬁll?.n of th?Ories in the sense explained ab
Ctween < l‘mt’ernatlonal legal research. Concededly,
Of lega] sc}l: plied’ and ‘foundational’ science is not so
olarship which always — however indirectly

98
AP, Cha
5 . eSS, lglgrg)er f)OWhat If This Thing Called Science?, 3rd edn (Berkshire: Open University
See G, Chaiti 4-48 (‘Theories as Structures IIand II).
itin, “The Limits of Reason’ (2006) 294 SA 74-81 and the literature cited
extremely complicated

there;

n, ‘Co .
nversely, if the only law that describes some data isan
simpler than the data it

Plaing, ottl}llzrda‘ta are actually lawless.” So ‘a

. - Mal wise it does not explain anything’ (ibid.). Chaitin draws support here from

régyliep GIS quand une régle est fort composée, ¢a qui Juy est conforme, passe pour

109 1985), 14 » G.W. Leibniz, Discours de Métaphysiques ond edn (Hamburg: F. Meiner,
. -’Ca ( author’s emphasis).

10, YIL 38, 10223, ‘Subsidiarity as a Structural Principle of Human Rights Law’ (2003) 97

See
on the 3 .
theoretical’ research dimension also Section 5.6.3.2.
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. oof
. function
problems of society simply becauge this is a P““Cllpar‘lship generales
the law, Ideal-typically, ‘applied’ internationa] legal schola

se
directly ¥
knowledge atalow leve] of abstraction, knowledge that Can]i:tion‘orlent?
to solve concrete legal and hence societa] problems. App

PP
raCthe
research and international legal p
lurred,

‘Foundational’ scholarship,
basic Structureg, developmen;
€xample woy]q pe the scholay]

is type of Tesearch cap wi
development, Dotably in gom,

about
in contrast, furnjshes kn(,)WIZiingw.
S Or patterns of internation L. |
¥ lens of global adminisiratﬂ’e tional leg?
thstand the dynamics of interna

s shot
¢ fields. International legal sCthlrity_ only
react by Wworking o 5 sufficient Jeye] of abstraction and gen

es, al
then wi]j their work be independent of the latest technical Chal;iper'
refer to 5 lasting object of study, and wi] hot to produce Scralzrliness 0
0 conclude, academics cqpy meet the charge of unSCh,O in (mot'
internatiopg] legal worlk by building theories and by engaglrll'%ative an
or less) foundational Tesearch, The turn to empirics (gua bn yario
Quantitative) jq fertile but might be Put into perspective

leg?
. . . jonal
grounds: First, the attempt ¢ Scientification of internat

research through reliance op diff;

. angiP
erent neighbouring diSCIPhnecsO(;omiC
from mechanijcg over biology, social Sciences, linguistics, to es hat th‘f
been Tecurring feapype of the discipline which ShO‘V}: ard’ datd’
Ongoing empirjcy turn js Nothing totally new. Second, the d by leg?
and figureg’ €Xactitude ang objectivity should not be overr ate Joitatio?
scholars, nor thej, vulnerability to ideologica] interpretation, exp inclind”
Or even Manipulation Neglected, Ang finally, the contemporaz’l’ncludiIlg
tion to congjder (explicitly oy implicitly) the exact sciences

0
asam
f true research, and hence also

5.5 Charge No, 4
The Propjey, of Practical Irreleyance

ic5
. cadem .
nal law, are, just like other professional ? of soci?
€ that thejr work has some sor eaucratic
- This norma] political or bur
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demand i .
is also voiced with regard to legal scholarship. The reproach that

much ; .
irrelil"::lttezziil&nal scfholarship risks to be (in practical or social terms)
More ‘schofar] ! uLes in many ways the opposite of charge no. 3. And the
More VUlnerab}II (f .eoretlcal and foun.datlonal) the scholars’ work is, the

In fact, muche 1; isto the_ charge of irrelevance.
Way from |o 10 lnternaFlox}a'l legal SC}'IOIaI‘Shlp appears to have drifted
Fially appearsg'? ) tI)iotably )udlc'm], practice. I‘JS-Academlc, writing espe-
Irrelevant and 0 be so tbeoreﬂcal, ) muc.h law a.nc? ...  that it seems
?ite d by the uninteresting for legal practice and is in conseguence not
estrangementfourts; An obser.ver, has clzaracterlsed the situation as
Professiop 105 »A as dlscopnectlon, and gap b’etween. _academy and
iS given bY.Ioh n 111ustr.at1on of the profes§10nals (practitioners’) stance
tate frop, 2005“ B. Bellinger I1I, legal adviser to the US Dc_epartment of
AW journals % to 2009. He encouraged the studegt-run U'S 1n.ternationa1
ot helpfy] too try to stay away from the theoretical, which is generally
eView article practicing governr,nent Jawyers ... I found 90% of law
. Pl’actits' not ,terrlbly h.elpful because they were ‘too academic’ 104
Other ‘sjge’ mIOner' s complamt does not meet Qeaf ears, be_cz.luse, on the
. fmpgeq ’o an})}’ lr%ternatlonal legal tholars Wlsh their writings to have
Contribyte ton] the improvement of mternatl(?nal law and'thereby to
3 lawyer 1o baW reform. For exan‘{p.le, Antonio Cassese opined: ‘[Flor
roader p edn(‘)t a mere techmc.lan, but also somebody vxfho has
hanging the lln » it would also be important to &y to com:rlz(l))sute to
assese thoy }?W‘m addition to interpreting the existing law’.”™ 1t is,
Fegulat; ght, ‘the moral duty for lawyers to propose reform of rules
ations whenever this proved necessary- ¢

5.5.2  The Lack of Academic Law-Making Power
and the Beauty of it

The g

Satisﬁz}:l()lars fleSire to influence the evolution of international law can be

Not ang 0}? ly indirectly. The reason is that international legal scholars are
should not be law-makers, although Article 38(1)(d) of the IC]

“The Role of Academics’, n. 59, at 929-33.
d in overview articles, e.g., on some
4 with information about foreign
ally thought hard about an
ht of before.” (J. B. Bellinger

103
Twin;
1o, Inj
* Bel in;eg; :ralfi n}iWOrth, Vogenauer, and Teson,
reaty negot is colleagues are - if at all - intereste
States, Atgl 1ations, especially on older treaties, an
Ssue ang w?,ast occasionally we would find people who re
105 1, ‘Interyie O,WOuld give us something that we hadn’t thougl
assese g (2010) 52 Harv LJO 32 33).
» Five masters, n, 49, at 143 (emphasis added). 106 Ihid., 256.
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. : ists of
Statute mentions the ‘teachings of the most highly qualified publicists

the various nations, as subsidiary means for the determinatio'n of tﬁz
rules of law’, The phrasing of Article 38 (dating from 1922) mafufes;lsi g
zeilgeist at the beginning of the 20th century, The reference to teac hoo]
of the most highly qualified publicistg’ g inspired by the historlca‘l s¢ o
of law and its benevolent attitude towards ‘the law of jurists’ or learn:

century, the domesti
the 21st century the
largely uncodified ar.

din
C private law in continental European states an and
European private law). Any new, rudimentary

organs. Therefore, for exam

: < LN 4 i rO—
upon academics to pronounce [the law] afresh » ‘and through th;f feb)’
nouncement further jtg recognition and validity’.'"” Bluntschli t ekirlg
ascribed an indirectly law-creating function tq academics. By spea

. : S mics
and writing about ap amorphous practice ang opinio iuris, academ
perform a task of verbalisin

norms make the clarifyin
And because the identify
atisation, all internationg

: . cial
g role of International legal scholars crt:em‘
cation already carries in it a kind of Syskers’.
1legal scholars are to that extent ‘law-ma

rges”
7 1.C Bluntschli, Dgs moderne Vilkerrecht der civiliserten Staaten als Rechtsbuch da78!
tellt (Nordlingen: Beck, 1878), preface (°

Vorwort), iv-v: ‘Die Rechtswissenschaft da;ll’ £311
meines Erachtens nicht bloss die schon in frihern Zeiten zur Geltung ge-lisgme
Rechtssitze protokolliren, die in der Gegenwart WIr unt
Rechtsiiberzeugung neu ay se Aussprache ihr Anerkenmmfe ist»
Geltung verschaffen helfen, Je empfindlicher der Mangel gesetzgeberischer Org?ch die
welche fir die Fortbildung des Vélkerrechts SOrgen, um so weniger darf,,sln
Wissenschaft dieser Aufgabe entziehen. Freilich muss sie sich auch davor hutg s,e st
Zukunft vorzugreifen, sie darf nicht unreife Ideen als wirkliche Rechtssitze un rsieht
dann nicht verkiinden, wenn sie jhre Verwirklichung in der Zukunft klar vorhe
(emphasis added),

ssprechen und durch die
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o s
roader alr'lf:lleirmBrltlsh legal a.dviser Michael Wood put it, there is ‘a
Writers (who portant function played by the most eminent of the
Order 1o the criere frequently also practitioners), to give shape and
more thay i, llsparate strands that make up international law. Even
and oftep, inde;lof}tl areas.()f I.aW, international law owes its framework
ey are fundamenteleluc1da'tlon of its rules to writers, . .. In that sense,
Still, academ al to the international legal system.”! i
W]ritings . ic texts are not law. It is a commonplace that these
Of the Jay? 1§9ngt a (formal) source of the law, but they may be evidence
o aPPliedl; 0 cholars are ‘supposed to elucidate what the rules to
the ‘StOrehoZ e Court were, not to create them’."*? Article 38(1)(d) is
eXt{‘acte Pt se from which the rules of heads (a), (b), and (c) can be
he clags )
Writing j Sti;ﬂ explané}tlon for the lack of law-making power of scholarly
State, Qyep 3503Cadem1cs are not part of the machinery of the sovereign
[t]he Authorit years ago, Thomas Hobbes expressed this fact as follows:
Maketh not ¢ ﬁ Y of writers, without the Authority of the Common-wealth,
Naturally reas glr Epmmng Law, be they never so true. . ... For though it be
) ¢ absence o?a le;‘yet it is by the Soveraigne Power that it is Law’.""?
ighteq by the £ th'e doctors” decision-making authority is also high-
man in his " nghsl} Admiralty Court finding in 1778 that ‘[a] pedantic
Robody mind oset dictates the law of nations; everybody quotes, and
zlnd Who shall;hlfg- The usage is plainly as arbitrary as it is uncertain;
every Writerea e, when doctors disagree? Bynkershoek; as it is natural
Ntradjet Gr .Or)lsllgeaker who comes after another, is delighted to
Owever é)tlus..
‘{alidity 0fi’ educing the authority of the speakers and the
e vy cunter national norms from state sovereignty is no 1
trent understanding of the meaning of sovereignty,

o
reby the
onger in
which is

1og M
-Wood. ¢
, “Teachi
eachings of the Most Highly Qualified Publicists (Art. 38(1) 1CJ Statute)’ in
Public International Law, online edn

- Wolfy
um

105 (O_Xford Univ(eed'.)’ Max Planck Encyclopedia of
l1g lp., para, 17 rsity Press 2011), para. 3.

- Pellet, « :
athe Stau)u:\ Orft lt;lle 38, in A. Zimmermann,

80 . Para, 304e International Court of Justice,

, N0senne vy '

i SOurtof g, o tiézh the assistance of Y. Ronen, The Law and Practice of the International
. Hobbeg, 1, 1920-2005, 4th edn, 4 vols. (Leiden: Nijhoff, 2006), vol. Il 1551.

13 IS addegy iathan (London: J.M. Dent & Co/Everymans Library, 1943), 143 (empha-

he ‘R
enar
+9 Dec, 1778, 165 ER 51, 222, 224 (emphasis added).

ellers-Frahm (eds.),

C. Tomuschat and K. O
ss, 2012),

' ond edn (Oxford University Pre
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nowadays considered not to be a self.
rather ag instrumental to the realisatio

The second standard explanation fo
academic writing does not fare muc
scholarly texts are not an acknowledg
However, the normative closure o
manent constructigpn
€ perspective of legal
0 determine the qualit

sufficient source of authority, but
fhuman objectives.

?t(l)letllack of lavgl-making Powe;(;f
h better. It is the assertion e,
ed ‘source’ of international law. m
f the international legal Syit?u
of ‘sources’ has proved unheez ms
theory, highly dubiOuS-_It Sorm,
Y of ‘law’ of a given social éluton
to the paradoxica] metaphor of the sources,

a case-by-case bagjg 115

. le al
From this Perspective, which draws on %16
Pluralism, law—making by social actors i

and is, from th

, e
Studies that mix up the observation O{)g;
law and its creation. When Martt; Koskenniemi declares LInternatl an
law is an Argumentative practice’ 117 he does not say who argues nter-
whose arguments count as juris-generative, An understandirfg of ls e o
national law as 2y argumentative practice implies that the dlscoutriona
academics js internationa] Jayy and not just talking about interna both-
» this approach risks throwing the baby out with the

urse does not as such make Jaw. fact that
tatus as ‘internationa] law’ is not the fa

cod 10
. , sed
temic community,118 are not authori ;

" In German "ot 2 “Rechtsquelle’ by
) ‘Volkerrechtstheorie?’, .50, at 113, 115,
s oy Vesting, Rechistheorie (Miinchen; Beck, 2007), 78-95, ctors @5
16t A, Peters, 1., Kéchlin, T Forster and G, F. Zinkernage] (eds.), Non-state A
Standard Setters (Cambridge University Press, 2009), Pla
7 M, Kos enniemi, ‘Methodology of Internationa] Law’ in R, Wolfrum (ed.), Max 2011)
Encyclopedia of Public Internationg) Law, online edp (Oxford University Press,
para. 1, Haa$
According to P.M. Haas, EpComs are ‘networks o 1992)
‘Introduction: Epistemijc Communities and Inter
46101, 2,

> ill fuber’
a mere ‘Rechtserkenntnisquelle- Hillg

nck

fknowledge-based expe'rts’ PII:{I(
national Policy Co-ordinatio
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Court of g
re ating tOFlt;Set Ini“*.t?nce formulated the following ‘grounds of principle
OMmission po c;tlcal re;;:onsibilities and democratic legitimacy of the
Wthority j r’er?g stated: “Whilst the Commission’s exercise of public
Lisbon) eX-Art‘elred legitimate, pursuant to [Article 17(1) of the TEU
Sontrol, the mlc e 211 EC], by the European Parliament’s political
utrition], alth eml})lers of SCAN [Scientific Committee for Animal
Cratic legitimac ough they have scientific legitimacy, have neither demo-
2 Sufficient basiy ?Or political responsibilities. Scientific legitimacy is not
lthough exS or the exercise of public authority’.
Urthep factors pertise may be one source of legitimacy and authority,
nf‘mdy inStitutmuSt add to it so as to warrant an authority to make law,
Pation angd plllobrllfd. and procedural ones such as representativity, parti-
o not o icity. International legal scholars are not elected and
Tegulate their present stakeholders. Because they do not attempt to
OMMmynifjeg own affairs (in the style of indigenous people, religious
able g dige or globally active merchants), their texts are not compar-
o COnclgdzo-us and r.eligious law and the lex mercatoria.
1Onaliseq oro » international legal scholars, even when acting in institu-
t.rlternational Iil;s such 'as.the Institut de droit international or the
. nal law i thew 'ASSOClatlon, cannot and should not ‘make’ interna-
i I?tn acquire fhe Stastdme sense as governments. Academic ‘codifications’
. fer.;oy(wemment 1us of law only through adoption by a governmental o
Ormg] inStruct'a actor. An example is the Lieber Code, which became
Ministeria] orq ion to the US Army only after its incorporation into
8Rin, the er issued by the American secretary of war.
. eason for the need for such an endorsement is not that

€mics
a are . .
' N0t define dn(’t part of the sovereign state machinery or that the texts
as a ‘source’, but that the institutions and procedures in

nda largely lack the

ch th
:cgltimisi?é nfljclie codes, resolutions and memora
tlltc_()llntability IOrs of representativity, participation, publicity and
long], prOce;d Ln consequence, the authority of scholars is not an insti-
this statlral’ or S(?cial one, but purely an epistemic one.
nged if g, e of .affalrs, to make an important point, cannot be
olarship is not to lose its essence. Scholars are not and

1y

C

129 e T.|3
1 /9
Liebe, 9, Pfizer Animal Health v. Council of t

8 Ode’ A
:;eld, 24 APri,l Ilrl;tructlons for the Government 0
dorseq by 1l 63. The norms were overhauled by a group ©
1e then Secretary of War, Ed Townsend, Assi

(Gep
Cra] .
3P, (last c}:dcrs No. 100), available at: htp://avalon law.yale.c
ecked 12 December 2016).

he EU [2002] ECR 11-3305, para. 201.
{ Armies of the United States in the
£ army officers and then
stant Adjutant General
du/19th_century/lieber
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Ve Such as
should not be accountable to req] clients, byt only to i(ieal e}r:.tsltlfdse ationa
the scientific community, the tryt, the public, with lt lthis Jacking
accountability being in no way formalised. Tt is exaCt’ylaCk of law-
accountability which is the counterpart to the scholar ; inking freely
making power, And this, in turn, js g precondition for t t have direct
and out of the boy. Only becayse academic treatises do no

.d O
> re deVOl
legal consequences (qs Taw’), and only because scholars a

formal and institutiona] r

r
broade

esponsibility (which does not exdgiisselves to
‘responsibility’ towards society at large), can they de‘VOte e ideas an

d speculation, ang thereby ‘provi

egd
. nd 1
“midwives” for social a

Pport and Mutual Irritation
of Practice gng Scholarship
The charge or irrelevance

itive feedbac
into perspectiye by acknOWledging that there may be a positive
loop between Practical and

 mutually destryctiye relationship between both, nnot be
. A s e . that one ca , 122
For most Internationg] lawyers, it 1s ‘obvious to say tised law’:
2 80od lawyer withoyt having, at some point or other, prac
The reason i, first,

nes
: ably on®,
that international legal practice (i}nd Islozo ni ones
OWn practice) in fact Provides themes fo academic writing. Se

OWn practicg] i

a

: ) tional
eXperience helps ope to realise where mte?n: the law 1
empirically really stands, po, €xample, a teacher who explalf; he law 85 |
his students cap, check whether his or her assertions reflect

e
1d befor
stands if he considers whether these explanations would also bo

the IC]J,

. Lord
, . , : ries.
Third, practice allows one g test one’s (academic) theo

McNair, whep he was

President of the ICJ, said:

as
If T may Bive my owy testimony both g a teacher of 1*_‘“’ a;deri_
2 practitioner, | can say that T haye constantly had the following e I:I:ook
ence. Wheregs | may haye thought, a5 5 teacher or as the author Ofaflaw,
Oran article, thyt | had adequately eXamined some particular_ rule OS ame
T have constantly foynq that, when [ haye been confronted with th-([e,uting
rule of law i the course of Writing a professional Opinion or contri

LA, Cassese, Realizing Utopia (Oxfor.
122 Cassese, Fiye Maste 0,

d University Press, 2012), 683.
5: 1. 49, at 260,
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to ajud

ma YJ assirrrr’lee“vthle};ai\;c; ‘bl;ze'n struck l?y the different appearance that the rule
Pracice to  sot 1 sbeing examined for the purpose of its application in
the quintessence Ecer,tamed facts. As stated in the textbook it may sound
Necessary qualifi ol wisdom, b'ut when you come to apply it its many
[Wlhen . lcathns or modifications are apt to arise in your mind. ...
oflaw, or an :ﬁe an(;ijuldge are confronted with the need of applyinga rule
is probable that ﬁf 1ru el of law, to. certain facts established by evidence, it
useful and moge ¢ lega element in the resulting solution will be a more
Writer in his PTaCtha} rule of law than a rule elaborated by a teacher or

study working alone and in the abstract."”

Overa])
» le : :
Scholarshigal practice provides the ‘reality check’ for international legal

So while { .
or the S(I;I}T()llr:lierr}llatlollal legal practice is obviously use
elp internatio’ tle reverse is equally true: international scholarship can
ASeven been n?l le‘gal practice. In continental Europe, Jegal scholarship
COnsists i g (t:a ed a theory for reflecting practice’, the essence of which
Sina pecy; at practical relevance.?* Seen in this light, legal scholarship
‘ anS‘Geoir ‘éa)ilan ‘applied’ as opposed to a ‘foundational science’.’*®
Orum of Pracst;‘ f‘lgsmer wrote that ‘theory must justify itself before the
A Practicy] use IIC ¢ ?n other words, ‘theory’ is valuable (only) if it has
One forp, of ‘ Slfbmlt that the explanatory power of a theory is already
Cory,127 Sucphractlcal use: there is nothing more practical than a good
a theory, once established, may be applied only at a later

.

ful and important

12
ational Justice: Two Lectures Delivered in
in Sir G. Fitzmaurice and R.Y. Jennings
hy (Leiden: Sijthoff, 1974), at 242,

3
D.L. McNa
the Layy CZI:I:H, The Development of Intern
re of New York University’ (1954)

(eds))
/s LO :
25754 rd McNair: Selected Papers and Bibliograp

124 ~58,
+ Von Al'n
. auld. ‘Die Wi
Zozmlwissenscl}?’fD.‘e Wissenschaft vom offentlichen Recht nach einer Offnung fitr die
Hn issensch ; tliche Theorie’ in A. Funke and J. Liiddemann (eds.), Offentliches Recht
-3¢ iftstheorie (Titbingen: Mohr Siebeck, 2009), at 65, 75 with note 52;
en einer nur scheinbar

Ulze-Fielit, ©
aké‘ldemischeﬁhtlzﬂ: Staatsrechtslehre als Wissenschaft: Dimension
Fragestellung’ in  H. Schulze-Fielitz (ed.), Staatsrechislehre  als

125 ISSenSch A
S aft (Berlin: Duncker & Humblot, 2007), at 11, 26.

126 V€ on ‘f, ¢
Z._ ‘ a:i‘:iatlo{lal’ scholarship Section 5.4.3.
Ufsiitze (Fra:& Lob der Theori¢’ in H.-G. Gadamer, Lob der Theorie: Reden und
! urt: Suhrkamp, 1983), 26, at 38 (author’s trans.).

. eters, T .
c here is Nothing More Practical than 2 Good Theoty: An Overview of
44 GYIL 25, This dictum is

Onten,
oft asg;{)fg Approaches to International Law’ (2001)
in ant, ‘Ubeay dto Immanuel Kant but was probably coined by Ludwig Boltzmann.
( e Prayig’ len Gemeinspruch: Das mag in der Theorie richtig sein, taugt aber nichts
P etlin, Suhrk. in W, Weischedel (ed.), Immanuel Kant: Werke in 12 Banden, 12 vols.
Taxis im V"(ﬁ?p’ 1977), vol. X1, 127-72, esp. Ch. [11, ‘Vom Verhiltnis der Theorie zur
Sicht betrohef{echt, in allgemein-philantropischer Absicht, d.i. kosmopolitischer
achtet’, The phrase was first clearly expressed (without reference to Kant)

12

~
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“at
the i
about
stage, when the circumstances arrive. For example, a th.eiznational lega
of a right to humanitarjan assistance into the current in

System may be neede

. eans
This m
d when a huge natural disaster occurs.
thata good theory

uire
) may acq®
may not deploy any immediate effec.t btﬁ:e humanities
practical relevance i the long terp, Also, particularly in

I by
indirectly useftl.
and in Jega] scholarship, theories may be (very) mdlricfgossiblhtlez
allowing s to think up neyy realities, to develop 0}121; senlS; owledging thi
our Méglichkeitssipy, Speak with Robert Mugil 128 Ac

nse tha’
e 3 . deI’ s€

type of usefulness makes scholarshlp relevant’ in a broa

the one often me

te
iser quO
A0t by practitioners such as the legal advis iate
above, hip may allevid
Finally, Mmerely ‘indjrecy Practical uses of scholars 1p
the potentig] damage broy

imultaneots

ght to scholarship through a,(SIHt:ll;lgation to
Practical activity of the scholar, First, the practiticzflﬂr § Zes s towar S
reach specific results js incompatiple with the scholar’s OPfI;ive) imparti
any results, Second, the loss of distance endangers the (rela £ scholarshiP
ality, and thyg scholar’s ability to critique. An enmeshment OC tion of t
with practice would undermine gpe broader societal fun
group of scholars, gee

functio”
113s an epistemjc communit}lfé gnamel)’ the f
of intellecty,] Critique and check of legal practice, o the charge ©
ese considerationg may to o large extent alleVlﬁte d-ont
Practica] ‘irrelevance’ of internationg] legal scholarship, an
contrary underscore the

. . nce,-
enefits of that seeming ‘irreleva

5.6 Charge No, 5
5.6.1 Implicis and Explj
The Critique of doctrina]ism dire

hip is seldom Voiced exp]
Octrina] Papers are hardly

it Critique of Doctrinalism

al
ional 1€8

cted at muych of internatfﬁn the fac
icitly. But it shows itself ;n Us 1w
accepted for publication

by L. Bolt,

Schriften,,
denkbar p
128

mann, Uber gje

Jare
Pop¥

). ann, das
Bedeutung von Theorjen (1890), in L. Boltzm

Engelbert Broda (ed.) (1979)

raktischste i

1o auc
» 5458 at 57, Dag . die Theorie
> BEWissermagen gje Quintesseny, der Praxis sei’. and
A. von Bogdandy made thig Point in the Tesearch seminar, £ practitioners "
' See on the Decessity of Critical distance (and generally on the roles o ppraktikef n-
scholars ininternationallaw) A. Peters, ‘Rollen yon Rechtsdenkern “I.l,d volkerred o
vélkerrechtlicher Sicht’ i Berichte gep deutschen Gesellschaft fur distance fr al
{Heidelbey » 1054137, 5¢ 144-53; on the “reflexive
equired for intern

8 CF Miiller, 2012) . ation:
Practice] ational Jegy) Tesearch’ Bernstorff, ‘Intern
P’y 1. 31), at 979 984,

Scholarshj
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tion for remedying the
d quantitative empirical
(who consequently
statistical analysis).
he recommendation
rate on ‘positive’
harge no. 2 (the

feViews,
perCeiVedI\;OWadays, the most popular sugges
Work to be awfof doctrinalism is qualitative an
nefd to be I;E;iol“me:d l?}’ international legal scholars
t i prescripy; ned in interview techniques and/or
0 abstajp, fr. lor} normally goes hand-in-hand witht
:na Vsis, anc;) rtr(l) ?}? rmative’ scholarship and to concent
arﬁe of ideolog},)at extent simultaneously reacts to ¢

€ wa :

that ‘di);c(i)rf,leiXpr,e,ss_ing_ the critique of doctrinalism is the observation
X Activity toq ‘lena;)y. limitations of doctrinal scholarship makes that type
Bumen¢g fromga in tl}e sense that fails to absorb methods, insights and
ings an internatiggﬁrldlsciplines. For example, Isabel F?ichtner. remarks
DUt go awyer should not only disclose ideological lean-
ep further and support her preferences by reference to

Other .
discinl;
ther... » 13Cipline
abeory,130 he idse b_e they moral philosophy, economics or social
0 ntifies a dilemma: she holds it - for the reasons stated
from other

indis
pensable to absorb insights and arguments

es to I3
broaden the base for principled contestation’. In other
the quality of scholarly

disciplinarity (and the
¢ criminal law into
oncerns (interna-
if they want to be
Feichtner to the

an nclusion: ¢ . -
todd 0d ¢cong 011 us,lon: If as international lawyers W€ want to part1c1pate
i ation in the utopian project of international law we need

0
Co thls not as 31 . .
scholars but as practitioners’.1 At this point, her

ncern .
all ns i .
81 itself with charge no. 4 (unscholarliness).

Isciplip
I'ds i
s terdioeimlsom ..

o But Oiliﬁlpllnarlty is necessary to maintain
o “Bration of otEOther hand, it is exactly this inter
tior Writing) wh'er l‘ega_l disciplines, such as private 0
Ral) law o an .‘Ch might dampen our idealism as ¢
instrument to realize Utopia’. Lawyers,

. ch
ineyj bOIars, can theref, A !
able ¢q ore not be idealists. This leads

5.6.2  The Limits of Doctrinal Scholarship
nalism, we need o

n orq
dapie T 0 as
ri sess the merits of the charge of doctri
d examine why it

i a
m(l,c}tlt‘ e ;ar;?c:llean by ‘doctrinal scholarship’, an¢ i
Viewrl Al scholy ;TIY problematic with regard to international law.
Ol the law ars. 1p maps international law. First, it con\{eys z.m 9ver-
Stry Tles op 4 Sit stands by arranging legal concepts, basic principles,
Ctureg g, leCISIOH making. Secondly it orders (‘systematises’) and
o € law. This research dimension is called doctrinal because it

Feichtne
131 1pid, at 1157.

T, (Real' .
1zing Utopia’, n. 30, at 115.
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’or
‘doctrines’ 0
: . s ‘doctri
is tied to legal rules, Principles, anq decisions that count a

. ica
. i arl]Y log
even as ‘dogmata’. The method of doctrinal research is prim

ing 0
aning
. . ine the me
Semantic analysis, A scholar can, for example, examine
the term Jurisdict

enta

o0’ in Article 1 ECHR, which is of lil;ns?fgtioﬂs

importance for the applicability of the Convention in Compl sis seeks 0

such as peace missions abroad, Importantly, doctrilla! ana}tyis practice”
impact directly oy court decisions apq on treaty-making.

o ofla
‘ rship 0
oriented tq Such an extent that it hag been called a ‘schola
application32 4 a ‘scholars

s
. 133 Charge
hip to Prepare decisions u sly charge®
Against a scholays doctrinalism gre therefore simultaneo

against that scholar’s practice-orientationv

t, becauge of s

€ exact content of Customg
investigateq with nop

. nt tas
~10gical-semantic methods, This i? a dlﬂiflr:(trea
from the investigation of the Meaning or sense of a written dr ree thad
interpretation).134 Thirdly, internationg] law is to a higher efason ¢
esult of politicy] cOmpromise, and for that r
an other Jegy] Mmaterials,

132 ‘Rechtsanwendungswissenschaft’, se¢ A, yap Aaken, ‘Funkﬁonaled

Orie fiir die gesamte Rechtswissenschaft’ in M, IeStaedt;n o

. Seds.), Rgchtswissenschaﬂstheorie (Tﬁbingen: Mohr Siebeck, 2008), ‘a t’Z 'enschaft v
Entscheldungsvorbereitungswissenschaft’, Se¢ Von Arnauld, ‘Wiss

s Bffentlichey, Recht, . 124, at g7

swis”
gecfepsius

. ig goil
ternational legal scholarsh‘ﬁelmegnt' le%{
Simply serve those in power, it must Sué: E rwises 1 ‘n q
ions theory ang political philosophy. OVogCn aueh
© an exercige i, futility, (Tesén in Twining, Farnsworth,

Role of Academics’, ns5 -47, Quotation at 947),
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563 T, .
he Promise of Scholarship in Other Research Dimensions

It is
therefo
. re ..
will be (more)Suggested that the activity of international legal scholars
Can be transmitts udc ?essﬁ‘_l, that is, will generate more knowledge which
ed in an inter-subjective way, when it is (also) conducted

M one
Or sev . .
eral other dimensions, beyond purely doctrinal analysis.

One possible 5.6.3.1 Empirical Dimension
C olarship zt? lmenslo% is empirical research. Here international legal
aw {g formed empts to ‘study the conditions under which international
pig 0 b efrt’.
i.Cro or maclrlz)telrnatlonal legal scholarship may be conducted at the
OMGINS of 4 gy evel. At the micro level, the researcher investigates the
Wjectories F; r lchular norm. At the macro level, she or he studies larger
the seq oy t’he'gc,:l't ¢ evolution of whole legal regimes, such as the law of
lnvestigati()n of imate change regime. In either case, the concern is the
e identiﬁCati()nC Ol;crete fact'o'rs behind the development of norms and
Mpirica] sci ;) the_ conditions under which the rules work.
nvestigate the h(? arS}}lp can also be historical. For example, we can
ommisy l’storlc.al evolution of Article 42 of the International
f\bout the de llon s Articles on State Responsibility to test a hypothesis
to foyp dat“’e opment of the concept of obligations erga omnes (research
llability (a 119ns) or to apply that provision correctly in an actual case of
Empiy; Cf;ll’ ied research).
(lnternationaa(;sfarch is notably concerned with the effects or impact of
¥ mode of aw. In this research dimension, norms are seen as
anestigated governance, and compliance with these norms is
and ¢, wh - This type of research attempts to establish when, where
Pelevang acit extent these norms actually direct the behaviour of the
tong) law is(;(r)sli and asks why and under what circumstances interna-
®Mationg] | OWeq Or_disobeyed. Given the difficulties with enforcing
0es not work aw, this dimension is particularly important. However, it
t W governg without a glance outside the discipline. It can profit from
" ing else ¢ H}fe theories and administrative theory. More than any-
10ng] relétioisould embrace the results of parallel research in interna-
Omp]; )
e it \I/Dvlzice research is empirical rese
s on models. Gregory Shaffe

arch, but it is also theory-based,

Sinc
r and Tom Ginsburg have called

135
Shaff;
“Herand Gj
insburg, ‘The Empirical Turn'’, 0. 63,at 1.
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' en empirlca
this ‘emergeny analytics’, that i ‘analytics that.OS’Cllsléat; b:tvg;mple, Iﬁ‘;g
finding, real-world testing, and pack again’, o ro del for stude
.Goldsmith apq Eric Posner employ a rational choice mo s functioning
internationa] law, "7 with legal norms backed by sanctio the scarcity Or
Much like priceg for certain behaviour, For these al}"hors’decisive facto’
‘thard’ sanction for breaches of international law is the There is, ho¥

ehind deficiencies in the operation of international la;“"as well in sU¢

ever, much to pe gained by Xvorking with other models

t
nd tha
in min
‘real-world’ legal research 13 Finally, it should be borne i

empirica] approacheg,

elves
in thems
too, may be ideologised, and do not in

gtarantee ‘objectjye’ or ‘scientific’ results.

5.6.32 Theoretical Dimension

ceptudl
D of research Wwould be the theoretical or 0 Ig the
above, the term ‘theory’ is extremely blur(?’ 'statemerl

I used the term for a middle groulzo a concré
ign on the ope hand, and legal answer ;

Another dimensiq
one. As explained
preceding section,

Jexity-
and thus reduces Co?vl\jfhat 15
with questions such aS,iona.l la¥
argument in internatf intern?”
investigations of the struC‘tl‘r(;:in?lension a“j'
gender bias fall within this tical dirrlerl1
Ons can be asked in the theorinly recen ey
s the Cmergence of Customary norms IZiaS . 142 Befor®
onvincingly, rational-chojce paradig

and ‘How does
ender-focussed
and itg Potentia]

Goo research quegt
sion, Foy €Xample

been explained .

136
138

ina
Ibig, 137 o

: die
oldsmity and Pogper, The Limits of International Law, 'nl. ;;atsache und
H. Albert, Rech SWissenschafy g Realwissenschaﬂ: Das Recht als sozia
13e Attfgabe dey Jurisprugey, (Baden-Bagenp, Nomos, 1993), 7, passim. I
b 42. Intemationa
.S. Dougal, H.D, Lasswell, and W M. Reisman, “Theories about ulty schola
Prologue 4 , Configuratjye Jurisprudence’ (1976-1968) 8 VJIL (Fac
Series, Paper 2577) 188, » €mphagig added,
"y arlesworth and i

st
. A F e
o - Chinkin, 1, Boundaries of International Law comaty
Analysis Manchest I Univergj Press, 000). in Cus Je
2 p eten ' recedzent, )Compliance, and Changlel'ﬂ'}his exa’ﬁg 55
n Explanatory Theory’ (2014) 108 A]IL'389' 401}:mg, its us® tioﬂal
igm can b Teasonably ¢mployed to explain everyt tions, the 12
fesearch i d. With regard to other ques

Lawi
r Sllip
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Custom:;;l?::ljr}?m breac'h of the old rule to the establishment of a new
3ainst the bk ad remained mysterious.143 Or, to give another example,
Cularly import ground of denials of international law**" it seems parti-
Rational Jayy n(?tnt' to cond.uct new research into the legal-ness of inter-
egitimacy. withstanding its weak enforcement and weak democratic
In th :
Para igrist}il:or etical or conceptual research dimension a plurality of
Critica} Legale?ergmg' Until recently, post-modernism, in the form of
€Ver, critical o t;ches, .OCCl.lpied the space for theory. Presumably, how-
N offer g . udies w1.ll slip into the background as (by definition) they
Playq larger r fiHStructlve. solutions to problems. Other approaches may
PProaches role, depending on the area of international law, e.g. feminist
in international criminal law and human rights law, or

a ( i

5.6.3.3 Ethical Dimension

Fing
: Y, ethi
hical-legal research suggests itself, too. In that dimension,

Mernati

tl?na lalv(;n(zgflegal scholars investigate the ethical contents of interna-

With referen ten embedded in specific world views) and criticise these

Yesearch jq t}fe to non-positivist standards of justice.*> This type of

M the gepg erefore ideal-typically ‘qormative’ as opposed to ‘positive’
¢ explained previously (Section 5.3.3).

ra
the pri;lgiolln example of legal-ethical research would be a reappraisal of
efa Cfoeir?ef Stat_e equfdity and the tension between de jure equality
0 assess whetl, quality. It is the job of international Jegal scholars not just
8ing. 1t i al era general principle of the inequality of states is emer-
s0 their task to map the structural impact of such a change, as

Well o
as .
notlltz ethical implications.
. r
Sisq sui:xgml?le are studies on the mora
Undatio, a.lle issue for international legal sc
D, and thw11 co-determine the human rights provisio
us the application and potential limitations o

| foundation of human rights.
holarship since that moral
ns interpreta-
f those rights.

143 S

e o .

Cllstomati1 ; rm;POSSibility of distinguishing the error in law (in relation to a still-valid
14y SOUturyjep (ll1 e) from the new opinio iuris H. Kelsen, Théorie du droit international
s ¢ % Bolton ‘I:?r9) RITD 253-74, 263.

ey, 'R’awl here Really “Law” in International Affair:

‘ho WS, The Law of Peoples (Cambridge: Hatvard Univ ‘
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Indecd, the sceptres of ideology and of unscholarliness arise here.
) fanted, .the world view of the researcher will influence his inquiry into
ie duestion whether the ultimate purpose of state sovereignty is I}um'an
intgénty aI}d individual rights, to revert to the example of hqmam(tanan
IVention/responsibility to protect. But the inquiry can still be ‘scho-
Atly’ if the researcher argues ex suppositione in favour of norms: if norm
(.Centrality of the human being in international law) and norm
(instrumental character of state sovereignty) are valid, then norm
s responSibility to protect) must also be valid. This type of reasoning is
Cholarly.m
resiecond’ the issue of ideology/politics may well be Pfo_blematised by t}cll
ethiarcher himself/herself. In other words, it is not just the (revwe.: )
is cal research dimension, but also its reflection at the meta.-level, V\Thlch
Possible (and needed) vis-a-vis the uneasy triangle of international
?Wbs claim to universality, the real diversity of lives, and the ideal of
80bal pluralism,
SCho(l) COIl_clude, the acknowledgement of the limited harvest qf doctri-n'fll
c arship in the field of international law, and engagement with empiri-
’ t‘ €oretical or ethical scholarship is apt to overcome exaggerated
OCtrinaligp,

(]

5.7 Conclusions

A new type of international legal scholarship is needed in the novel

Ee;lr()d of international law we are living though, a perio(;l vlv}ll)lclh 1?
ion ?Ctensed by a high tension between interdependence an . glo a ;s:s
and feco.nomic) technical, cultural) on the one hand, and star ilea\(;tger
andencmg (ideational, economic, territorial) among states, on 1el ther
Schol. In'such a period of tension or even crisis, 1nt§rnz}tt}or:: M(g)st
Ofthearsbl.p Is particularly vulnerable to various types 0 cfril ique. os
criticism is not actually new but acquires a new significance in

rent context, o
in ISt in the face of a global North-South divide, an East-West divide 13
:rnational telations and a looming political conflict betweefn R}lllsila ailnp
re o ionali scholarshi
( st of Europe, the problem of epistemic nationalism o

c
Arge no, 1) i highly relevant.
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less suitable for purely doctrinal analysis than domestic, well-codified
“W. The conclusion is that complementary ways to conduct scholarship
are._ relatively speaking ~ more urgent here in order to conduct inter-
Hationg] legal scholarship successfully and professionally. o
Intehe g}lild of international legal scholars has aIV\{ays re.actec'i to crises .11;
“Mational law with particular creativity and since time immemoria
oas treated these ruptures as new - scientific - beginnings. This much
Ccurred after the Thirty Years' War, after the First World War and
€ Second World War.!* In the middle of an apparently endless ‘War
Terror’, ang on the brink of a new Cold War, there is the possibilfty
2 the neeq and for similarly creative international legal sch(?larshlp.
t‘uch Scholarship is as necessary as ever, because it is the jo_b of interna-
long] scholars, as professionals, to develop ideas — ideas wh%ch may have
) ¢ Power of transforming international relations, an.d which the’refore
Ontribute o ‘realizing utopia’'** ‘On résiste 4 linvasion des armées; on

he rés; - , 155
Iste pas a Pinvasion des idées’.

153 X
After the Thirty Years’ War, G. W. Leibniz coined the phrase of the ‘legal su-bject . After
the First World War, G. Sc,elle made a creative contribution to the perenma} questlog
t the normative pasis of international law with the idea of dédgublement fot;ctwgle;l:ﬁ
¢ ¢ thesis that the individual is the actual subject of internatlopal l:?w. A tier teed 6
terror Of the Third Reich and the Second World War, Hersch Laute.rptiCht advocat it
€ recognition of international human rights law and individual criminal respons}l) ili }:j
At the Same time, the policy-oriented jurisprudence, developed in New Haven at the en
of the Second World War Zonnected political science and international legal ?Cho}arShtP
A manner tht was then quite original. Hence, it found a new methodological answer

0 new int. .
184 €W internationg] political problems.

155 o48€se, Utopig, 1, 121, at 683, quoting H
, 1, R , quoting Hugo. . ) , 639,
" THUgo, Histoire dyn crime: Déposition d'un témoin (Paris: Hetzel, 1877, 2009)



