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REGULATION AND EVOLUTION OF BOARDS
OF DIRECTORS IN SWITZERLAND OVER 30 YEARS
An analysis of Swiss board of directors from 1988 to 2017 *

Boards of directors have been subject to unprecedented pressure to change and
professionalise in recent decades. Boards have become smaller and more diverse,
directors now hold fewer seats, and committees have been established. Many signif-
icant changes occurred before 2002 when the Swiss Code of Best Practice was in-
troduced. The results show that even without strict regulations firms continuously

modernize and professionalise their board of directors.

1. INTRODUCTION

In the aftermath of corporate failures, fraud, and accounting
scandalsin the United States (e. g. Enron) and worldwide (e. g.
Parmalat) in the early 2000s, corporate governance stand-
ards, stock exchange guidelines, and, for example, the Sar-
banes-Oxley Act (SOX) of 2002 were introduced to scrutinise
the responsibilities of boards of directors, among other
things. Reform proposals were aimed at promoting the pro-
fessionalisation of boards, increasing board independence
and diversity, and creating board committees. In addition,
managerial networks potentially prone to collusion and the
accumulation of directors’ external appointments suspected
of compromising their time commitment were more and
more the subject of criticism 1].

Such reforms often assume that all boards face the same
challenges and tasks, that there is one solution to these
challenges, and, consequently, that there is one optimal type
of board of directors (“one size fits all”). Moreover, this per-
spective assumes that boards on average are not adequately
structured (“out of equilibrium”) and that reforms would
therefore improve overall board effectiveness. Because com-
panies have no “good corporate governance”, it will thus be
in the nature of regulation to interfere in the corporate de-
cision-making process and mandate a specific structure of
corporate governance.

The structure and suitability of a board of directors is
determined by firm-specific characteristics [2], specifically
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(i) the institutional framework (legal rules and cultural fac-
tors)[3], (ii) the operational environment (e.g. company age,
size, strategy, diversification, sales growth, industry affilia-
tion) [4], and (iii) the ownership structure (which relates to the
question of who the principals [and electors of board mem-
bers| are in the principal-agent relationship, e.g. a family or
smaller institutional investors)|s].

Besides these endogenous board determinants (i.e. com-
pany characteristics), researchers have found evidence that
board compositions react to changes in the (exogenous)
legal environment, such as the deregulation or regulation
of industries[6], the introduction of corporate governance
codes 7], stock exchange regulations and SOX [8]. However,
these regulations often had negative effects on company per-
formance because the board’s role varies across companies
(e.g. advising or monitoring role) and the optimal board
structure depends on company characteristics[9]. These re-
sults suggest that negotiations between corporate insiders
and outsiders lead on average to better corporate governance
than external regulations. Furthermore, findings show
that reforms based on “comply-or-explain” are advantageous
compared with rule-based reforms|1o].

2. EXOGENOUS FACTORS AFFECTING SWISS
BOARDS OF DIRECTORS

2.1 Hard law. The Swiss Code of Obligations (CO) specifies
the leeway companies have in structuring corporate govern-
anceand, in consequence, their board of directors. For exam-
ple, the board may be authorised to create committees that
prepare special board topics (e. g. auditing tasks). Swiss cor-
porate law leaves substantial discretionary power to the com-
pany on how the board is structured and relies more on mar-
ket-driven self-regulation [11]. Until recently, the law did not
impose rules regarding board size, structure (e.g. CEO dual-
ity) or composition (e. g. quota for women or requirements for
independent directors). Several attempts to improve corpo-
rate governance, notably transparency and shareholder pro-
tection, have been enacted in special laws such as the Stock
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Table 1: IMPACT OF BOARD REFORMS DIRECTLY OR INDIRECTLY ON BOARD STRUCTURE

Year Important development or board reform

1988 Nestlé allows foreigners to buy registered shares

1991 Revision of Code of Obligations allows delegation of daily business

2002 Swiss Code of Best Practice for Corporate Governance (SCBP) recommends separation
ofleadership positions, more diverse board skills, and installation of board
committees

2003 Federal Commercial Register Circular documents equal treatment of Swiss citizens
with EU or EFTA citizens

2005 NYSE Corporate Governance Rules require installation of audit, nomination
and compensation committees

2006 Sarbanes-Oxley Act (SOX) requires audit committee

2008 Swiss Code of Best Practice for Corporate Governance (SCBP) recommends the
installation of compensation committees composed of independent directors
Code of Obligations (CO) abolishes the requirement to have a majority of Swiss
or EU/EFTA citizens on board of directors

2014 Ordinance against Excessive Compensation for Publicly Listed Companies

(OaEC) requires the installation of compensation committees and setting a
maximum number of third-party mandates that directors may hold.

Swiss Code of Best Practice for Corporate Governance (SCBP) recommends
diverse boards composed by both men and women as well as the separation of
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Impact on
Foreign board members (+)
Board size ()

Foreign and female board members (+)
Number of committees (+)

Foreign board members (+)
Number of committees (+)

Number of committees (+)

Number of committees (+)

Foreign board members (+)

Number of committees (+)
Multiple directorships (-)

Female board members (+)

CEO and Chairman positions based on “comply or explain”

Exchange Act, the Merger Act, and the Takeover Ordinance.
The electorate’s acceptance of the federal initiative against
excessive compensation (“rip-off initiative”), its integration
into the CO, and the ongoing discussion about its further re-
vision will, however, reduce this leeway.

Industry-specific regulations also have an impact on
corporate governance. The Banking Act (BA) and the Bank-
ing Ordinance (BO) and the Insurance Supervision Ordi-
nance (ISO) require thatbanks and insurance companies, re-
spectively, must separate the supervisory board from the
management board (i. e. two-tiered board structure) (Art. 11
para. 2 BO, Art. 13 para.1ISO). Furthermore, the Financial
Market Supervisory Authority (Finma) also publishes “circu-
lar letters” containing, among other things, detailed regu-
lations on banks’ and insurers’ corporate governance. For

example, Finma Circular 2008/24 “Supervision and Internal
Control — Banks” states that at least one third of a bank’s
board of directors must consist of independent directors
and thatan audit committee should be formed. This circular
also includes detailed definitions of independence (e. g., in-
dependent board members do not represent significant
shareholders).

2.2 Best practices and transparency. Corporate governance
codes that outline principles of “good governance” and how
companies should be governed (best practices) have appeared
increasingly since the 1990s (e.g. Cadbury report in the
United Kingdom), especially since the Enron scandal in 2001.
In 2002, two important instruments of self-regulation af-
fected corporate governance in Switzerland. On theonehand,

Table 2: EXPLANATORY POWER OF VARIOUS FACTORS AND YEAR OF FIRST SIGNIFICANT IMPACT

Log Foreign board
Board size members

(Intercept)

Time effects 22% 44%
Industry effects 25% 8%
NYSE listing 0% 13%
Cultural effect 3% 3%

Size effects 21% 0%
Year of first 1996 1997
significant effect

(+-) e (+)
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Log Log
Femal ;
GEELIE T Multiple Number of
members . . .
directorships committees
33% 38% 53%
12% 3% 7%
1% 5% 4%
2% 1% 0%
3% 1% 9%
2005 1996 1999
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Figure 1: BOARD SIZE (NUMBER OF DIRECTORS)
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the SIX Stock Exchange (SIX) introduced the Directive on In-
formation Relating to Corporate Governance (DCG), which is
based on the principle of “comply or explain”. Companies
listed on the SIX are required to report and disclose informa-
tion about their corporate governance. On the other hand,
Economiesuisse published its Swiss Code of Best Practice for
Corporate Governance (SCBP). The SCBP contains guide-
lines and non-binding rules that define best practices in cor-
porate governance, notably concerning the board of directors.
Both instruments have been updated since their introduc-
tion. With corporate law leaving leeway to corporations, the
interaction of the SCBP, stipulating best practices, and the
DCG, requiring disclosure of practices, is arguably one of
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the successes of Swiss corporate governance[12]. Changes in
the legal environment (e.g. “rip-off initiative”), political
pressure for more gender diversity on corporate boards, and
the paradigm of corporate social responsibility as well as
new national and international developments finally led to
anew edition of the SCBP in 2014.

2.3 Foreign developments. Foreign developments in cor-
porate governance have certainly had an influence on Swiss
companies, as well. For instance, companies cross-listed on
the New York Stock Exchange (NYSE) (e. g. ABB, Credit Suisse,
Novartis) have had to comply with the extraterritorial SOX
from 2006 onwards as “Foreign Private Issuers” and the

2004 2006 2008 2010 2012 2014 2016
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Figure 3: MULTIPLE DIRECTORSHIPS IN SMI COMPANIES
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NYSE listing rules since 2005. In addition, companies are
certainly affected by foreign corporate governance codes
and legislation in the places where they operate, where they
have close cultural ties or where their shareholders or directors
come from. This may concern the introduction of quotas for
women, such as in 2011in France, for instance. Spillover effects
from extraterritorial legislation and developments in foreign
law can thus have important influence on local boards. For
example, the initiation of the Swiss Code of Best Practice in
Corporate Governance (SCBP) was in part a consequence of
the NYSE cross-listings of UBS and Novartis in 2000[13].

2.4 Institutional investors and proxy advisors. Develop-
ments affecting shareholder rights, especially those concern-
ing foreign institutional investors, had asignificant effecton
the composition of boards in the 1990s. Nestlé can be seen as
a forerunner of this “revolution”, as it allowed foreigners to
buy registered shares in 1988 [14]. By opening up access to reg-
istered shares and eventually introducing a single-class eq-
uity structure, the impact of foreign investors increased and
thereby theirinfluencein the election of the board of directors.
Furthermore, during the 2000s, Ethos, a proxy advisor
and fund manager supported by state-owned pension funds,
began to have an impact on Swiss boards. Their voting posi-
tions, often accompanied by media campaigns, affected cor-
porate governance [15]. Later on, other proxy advisors, such
as US-based Institutional Shareholder Service (ISS), Glass,
Lewis &Co. (Glass Lewis) and Swiss-based zRating (Inrate
AG), increased the pressure for Swiss corporate boards to
modernise. These relatively recent actors became increas-
ingly important by setting standards of good corporate gov-
ernance outside the legal framework and partly on the basis
of negotiations as representatives on behalf of their clients.

3. RESULTS

The author examines how board structures of Switzerland’s
largest companies included in the Swiss Market Index (SMI)
have evolved since the SMI was introduced in 1988. The
SMI accounts for about 90% of the entire market capitalisa-
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tion in Switzerland and includes the 20 largest listed compa-
nies. These firms maintained early on a high level of trans-
parency, which made it possible to collect data from 1988

onwards. All information has been hand-collected from an-
nual reports provided from the Swiss Economic Archives

Basel or available online. The data covers 625 boards of direc-
tors consisting of 6,925 board members. Blue-chip firms also

operateinan environment of similar external monitoring by
financial analysts or rating agencies. This facilitates the anal-
ysis of the relationship of legal changes (see Table1) and gen-
eral developments in corporate governance with the struc-
ture of board of directors.

Table 2 shows coefficients of determination (R?) represent-
ing the proportion of the variance for board size, foreign
board members, female board members, multiple director-
ships, and number of committees. The results show that
time effects are the main determinant of board structure, ex-
plaining between 22% (board size) and 53% (number of com-
mittees) of the variation. Industry effects are the second most
important determinant, especially with respect to board
size. The results indicate a strong relation between trends
and board structure. In contrast, NYSE listing, the cultural
effect (i.e. firms headquartered in the French-speaking re-
gion of Switzerland) and company size (within the SMI)seem
to have had only a minor effect on board structure.

Furthermore, Table 2 shows the year of the first signifi-
cant impact on board structure. The year indicated marks
the year after which all year effects are significant (relative
to 1988).Board sizes were significantly smaller starting in
1996, board diversity began to increase significantly in 1997
(foreigners) and 2005 (women), while multiple director-
ships were becoming less relevant in 1996, and board com-
mittees increasingly appeared as of 1999. The results show
that board structures significantly changed before the intro-
duction of the SCBP, and only board gender diversity fol-
lowed later on.

3.1 Board size. Both theoretical considerations and empiri-
cal analyses suggest that oversized boards are less efficient
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Figure 4¢: NUMBER OF BOARD COMMITTEES (ON AVERAGE)

4.5

3.5

23

1.5 -

0.

ul

1988 1990 1992 1994 1996 1998 2000

mmm Chairman Audit Compensation

and, therefore, harm company performance [16]. The board
should be small enough for efficient decision-making and
large enough to pool enough experience and knowledge
from different fields.

Figure1shows that average board size decreased from 14.6
in 1988 to 10.7 in 2017. Howevet, after reductions in board size
during the 1990s, board size began to increase again in the
2000s. In 2002, several corporate governance reforms at-
tempted to professionalise theboard. The increase in average
board size since then can certainly be attributed to higher de-
mands in terms of responsibility and the recommendation
to create specialised board committees.

3.2 Board diversity. Board diversity has also been one of
the more controversial and widespread debates in corporate
governance in recent years. In several European countries,
politicians have demanded an increase in the number of
women on boards and have introduced quotas[17]. Gender di-
versity should reflect gender equality and increase the
breadth of perspectives within a board of directors. The in-
troduction of quotas for women in Norway (2008, 40%), Ger-
many (2016, 30%), and France (2017, 40%) and discussions
about introducing a soft quota in Switzerland can be ex-
pected to have had an effect on board gender diversity in
practice.

Until the end of 2007, Art. 708 CO stated that a majority of
the board members must be Swiss citizens and domiciled in
Switzerland [18]. Together with the recommendation of the
SCBP in 2002 to consider board diversity in the composition
of the board, it can therefore be expected that the fraction
of foreigners on boards of directors has increased especially
since 2008.
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The aspect of diversity is depicted in Figure 2. Gender diversity
has only become a relevant factor in the last ten years. Com-
pared to 2007, the proportion of women on boards has more
than doubled (2007: 9.8%/2017: 22.9%). Figure 2 shows that
the fraction of foreigners on boards has increased even more
strongly. Until 1993, only 10% of all board members were for-
eigners. This ratio increased to 65% in 2016.

3.3 Multiple directorships. Overly busy directors are also
continuously criticised. On average, directors had 0.38 addi-
tional seats in other SMI companies. A high number, con-
sidering the fact that the SMI only represents the largest
companies in Switzerland. The fact that Switzerland is a
small country and the CO required a majority of Swiss na-
tionals on boards are likely reasons for directors exercising
anumber of mandates simultaneously [19].

Figure3 shows a remarkable shift occurring in the last
30 years. Board members today combine less board seats con-
currently. In 1988, 24% of all board members had more than
one seat in an SMI company, but this figure had dropped to
7% in 2017 (as indicated on the left axis). The decline was es-
pecially dramaticfrom 1996 to 2002. Again, themain changes
occurred before the corporate governance reforms of 2002.

3.4 Board committees. Committees are recommended by
the SCBP and legally legitimated by Swiss company law
(Art. 716 a para 2 CO). Since the introduction of OaEC in 2014,
listed companies have been required to have a compensation
committee. Furthermore, there is an industry-specific regu-
lation in the banking sector that requires banks of a certain
size to create audit committees (Finma 2008/24). Also, NYSE
Listing Rules require the formation of audit, nomination,
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and compensation committees composed of independent
directors with adequate professional skills (especially in
matters that concern the audit committee).

As Figure 4 shows, boards created audit, compensation and
nomination committees in the period from 1998 to 2002.
Since 2010, all companies have had audit and compensation
committees and three quarters have established a nomina-
tion committee. Half of all companies until the mid-gos had
a “Chairman’s committee”. This committee is described as
an interface between the board of directors and the manage-
ment|20]. This committee therefore consists of executive di-
rectors. Hence, specialised board committees began appear-
ing before 2002. However, the results for the period from
1988 to 2001 have to be considered with caution because com-
mittees only had to be fully disclosed as of 2002.

4. CONCLUSION

The last 30 years have been marked by enduring debates
and reforms on corporate governance. The results in this
study show thatboards madesignificant changes and profes-
sionalised between 1988 and 2017. As Swiss company law re-
mained fairly unchanged, these board changes have not been
severely affected by hard law. Many significant changes oc-
curred before 2002 when corporate governance as a topic be-
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came popular and when the Swiss Code of Best Practice was
introduced, which represents a milestone for corporate gov-
ernance in Switzerland. Such soft law may have prevented
hard law, which all companies would have to comply with.
However, the results show that even without strict regula-
tions and amendments in company law (hard law) or even
without non-binding self-regulatory codes (soft law) on a
country level, firms continuously modernise and profession-
alise their board of directors.

Spillover effects from other companies and countries as
wellas pressure exercised by shareholders and proxy advisors
are the likely reasons for this. Furthermore, boards of direc-
tors may also have anticipated potential changes in board
regulations by adapting their structures.

These findings are important, since research shows that
the private negotiation process between corporate insiders
and outsiders for specific corporate governance arrange-
ments instead of an exogenously imposed structure may
potentially lead to better results. In line with this, the equi-
librium interpretation suggests that board structures on
average are optimally chosen and value-maximising on the
long run. Board reforms would, therefore, rather impair
board effectiveness. |
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