MEDICAL ERROR COMMUNICATION

POLICY AND PRACTICE

Inauguraldissertation
zur
Erlangung der Wirde eines Dr. sc. med.
vorgelegt der
Medizinischen Fakultat

der Universitiat Basel

von

Stuart Roger McLennan

ausDunedin, Neuseeland

Base) 2014

¢
RN

XX

- NXI/

»C
w2

m—
-

Originaldokument gespeichert auf dem Dokumentenserver der Universitat Basel
edoc.unibas.ch



http://edoc.unibas.ch/

Genehmigt von der Medizinischen Fakultat

auf Antrag von

FakultatsverantwortlichebDissertationsleiterm  Prof. Dr. med. Bernice Elger
Koreferat: Prof. Dr. med. Daniel Scheidegger

Externer Experte Prof. Dr. jur. Mark Pieth

Basel, der26.082014

(Datum der Zulassung durch die Fakultat)

Prof. Dr. ned. Christoph Beglinger

Dekanin/Dekar{fName des/der amtierendBekanin/Dekans einsetzen)



TABLE OF CONTENTS

Table Of CONTENLS......u e e e e et e eeee et e e eeennas 3
ACKNOWIBAGEIMENTS ...ttt ettt e et e e e e ennn e e 5
SUMIMIBIY . . ettt et et e et e et et e et e e e e e e s aeeae e et e e eet e eeenaaenne 1.
Medical Error Communication in Switzerland..............ooovviiiiiiiiinieiiin e 7
Medical Error Communication Internationally...............cciiiiieiiiiiiiiiieei e 13
Chapter 1: INTFOAUCTION. .......u ettt e e et e e 16
1.1. Medical Errors: An International ISSUL...........cceuiiriiiiiiieeii e 17
1.2. The Problem: Medical Error Concealment..............coouiiiieeeiineeiiieeec e 18
1.3. Research Gaps and NEEUS.........ccuuuuii i 21
1.3.1. Medical Error Communication in Switzerland.................ccccoveveeriiineeeinnnnnn. 21
1.3.2. Medical Error Communication Internationally...............cc.ooooiiiiiiiiniiinnnnns 24
Chapter 2: Aims of the Research Project...........oooooiiiiiiieeinieeiiiei e 28
2.1. Medical Error Communication in Switzerland..............ccccooovviiieiieiiiiieecieeeees 29
2.2. Medical Error Communication Internationally.............ccccoveiiiienrniiiiiiiiinneeeeeeins 31
Medical Error Communication in Switzerland..............coooeveiiieeeriin e 34
Chapter 3: Implementation Status of Error Disclosure Standards Reported by Swiss Hospitals
................................................................................................................................ 35
SUMIMBIY ..ttt ettt ettt et ettt e et et e e e e ene e e e et e e e ennn s 36
G 00 O [ 01 o To 18 [ox [0 o A PSPPSR 37
3.2  MEENOAS. ...t 40
3.3 RESUIES..... e e e eaaa 42
3.4, DISCUSSION. ....uiiiiiiiiiie e ettt e ettt e e et see e e e e e entin s e e s s eennnnnneeneeeeensnnnneee AT
3.5, RETEIBICES. ....uii ettt ettt e e eae 53
Chapter 4. Bclosing and Reporting Medical Errors: Craesxtional survey of Swiss
ANAESTNESIOIOGISES. ..ot a e 58
Y 011 1 = Lo AU PPPTTR 59
g O 1 14 £ Yo [ [ {0 PP TSPPPPPN 60
A |V =1 4 o T PSSP 61
4.3, RESUIS. ...ttt e e e et e eana 63
I o U 15T o PP 90
N = (=T =] o SRR PP 94
Chapter 5: The impact of medical errors on Swiss anaesthesiologists:-aemtiesal survey
................................................................................................................................ 98
Y 013 = T P PP 99
o0 [ 01 o To 1§ [ox o] o APPSR 100
5.2, METNOGS. ...t 101
TR T (TS || PP 104
oI I Yol U [ [ 1P 114
5.5, REIBIENCES. ... e e e 118
Chapter 6: Criminal Liability and Medical Errors in Switzerland: An Unjust System?2123
Y L0011 4= U/ 124
(G I [ 11 o o 11 ox 1T ] o K PSP 124
I |V = 1 o To L PP 125
B.3. RESUILS. ... e 126
6.4, DISCUSSION. ... ettt ettt et ettt e e et e et e ettt e e e ettt e e e et e e e eaa e e e easaeaeeeennaaaees 139
B.5. REIEIENCES. ... i 143
Chapter 7: lability Insurance and Medical Error Communication in Switzerland....... 145

3



UMMM Y.ttt e et et e e et e et e ettt et e e e et e e et e e et e e et e e et eeenen e e e e een e eeans 146

4% O 1 1 (0T 3 ox 1 o o P 147
A7 =1 Lo To L PP 148
A TR U= U P 151
A T U= (o o TSP 155
T 2 (=] (=] (=T o = TP 159
Chapter 8: Nursesd Perspectives Regarding t
Y106 PP U PPPPPTTN 163
Y 0111 - X P 164
S 700 O | 11 o o 18 o o 5 166
S T2 |V = 1 T Yo 168
ST T =S | 172
S I 1S ol 1 (o o 178
8.5, REIBIEINCES. ..ottt e e e r e ane 182
Medical Errc Communication Internationally..............coooeiiiiiiiiiiii e, 186
Chapter 9: Regulating Open Disclosure: A German Perspective...........cc.ccovuvveeeees 187
Y 01 > T P 188
9.1. The development of Open diSCIOSULE.........ccuuuiiiiiiiiiiiii e 189
9.2. Barriers t0 OPeNn diSCIOSULE.........ccovuuuiiii et e 190
9.3. Regulating open diSCIOSULE..........cooouiiiiii e 190
9.4. Open diSCIOSUIre IN GEIMANY......cccuuiiiiee et 191
O, SUIMIMIAIY .ttt e et et e et et e et e et e e e e e e e e eas 199
S B I =T (] 1] oo S UUPPPPT SR PRUPPPPRPN 200
Chapter 10: Apology laws and open diSCIOSUIE..............ovivviiiieeeeiee e 203
RETEIENCES ...ttt 207
Chapter 11: The Legal Protection of Apologiesaining wouldhelp more..................... 209
I3 O R [ 11 (0T ¥ Tt Ao P PSPPI 210
11.2. The Disclosure of AdVerse EVENLS..........cooviiiiiiiiiiiee e eeeeeeinns 210
11.3. Apologies and the DISCIOSUIre PrOCESS.......cccuuveiiiiiieeeeiiii e 211
11.4. Apology Legalisation in Canada.............ccoeeveviiiieeeiii i eeeee e 213
11.5. Will the legislation achieve itS @iMS?.........c..uoviviiiiiiiieei e eeee 215
11. 6. What 6.s....t..he...s.ol Ut i.0.n.2 . 218
10,7, REIBIENCES. .. it e e et e eaeeeeeaaa s 219
Chapter 12: Should Health Care Providers Be Forced to Apologise After Things Go Wrong?
.............................................................................................................................. 223
y Y 013 = T PSP 224
12.1. Case Study: Midwife Forced to Apologise to Bahy............c.c.ccoovvieeeininnns 224
12.2. The Role Of APOIOQIES......ccovuiiieee e 226
12.3. The IMmportance Of AQENCY.......cccuuui i e ee e e e 229
12,4, REIEIENCES. ... it e e e e eaans 232
Chapter 13: Discussion and CONCIUSIONS...........uiieiiiiiieiieei e e e e 235
13.1. Importance of Research ProjecCtk..........cooovuiiiiiiicer e, 236
13.2. Error Communication and the LaW............cooeeiiiiiiiiiiienieeecciiiie e 238
13.3. Error Communication and Organisational / Professional Culture................. 248
RETEIENCES. ... ettt 256
CUITICUIUM VILBIE. ..ot e e e e e et e e e et e e e e eeaa e eeeanns 265



ACKNOWLEDGEMENTS

| would like to thank myPhD supervisors, Prof. Elger and Prd&cheidegger, for their

guidance and support throughout the duration of pinigect. | am also grateful for Prof.
Piethds willingness t o batsothankwmi aediSchavappacth e e x
from the Swiss Patient Safety Foundation, Andrea Meyer from the Division of Clinical
Psychology and Epidemiology, andynsolleague Dr. Sabrina Engel from the Institute of
Biomedical Ethics, all of whom were very generous with their time and support at various

points of the project.

| would like to acknowledge theaifdingthat | received from the Swiss Academy of Medical
Sciencesfor the empirical work condwcted in SwitzerlandA small stadup grant of 3000

CHF was received in July 2011 from the Swiss Academy of Medical Sciences Fonds at the
beginning of the project when tljgantitativesurvey of Swiss tispitals was begnconducted.

A Kathe Zingg-Schwichtenberg-ondsgrant of 39,550 CHF was lateeceived inJune 2012

for the quantitative survey of Swiss anaesthesiologists and the qualitative insewitbvkey
stakeholders. thankDr. Thomas Gallagher for kindly provity a copy of one of his surveys
conducted in North America, which was modified for the Swiss setting. | also tina8kviss

hospitals, anaesthesiologists and keyettakders for their involvement in the project.

| would like to thankP r o f . Robert Truog from Harvard Med
Ethics. Prof. Truog provided the initial inspiration for my work on apology laws at a
conference in 2012, andas subsequently very supportikegardingthe resulting articles.

Prof Truay also arrangedny visit and presentation at Harvard Medical School in October
2013.1 thank the Freiwillige Akademische Gesellschaft Basel for the 1000tG6&iFgranted

me in relation to this visit.



Finally, I would like to thank my familyOver he pastB3 yeard haveexperienced some great
joys but also many challenget the early stage ahy PhD project, my wifeHenrikeand |
welcomed oufirst daughter Charlotte in April 2012. The project will be nicely bookended by
the birth of our second daughter ©ctober 2014With home5 hours away from Basethis

has meant a great deal of travelling and time away from moostweelks of the past 3 years.

| thank Henrike for helping to make this possiliteur close family members in New Zealand
have also diedver the past 3 years, and | was unfortunately only able to attend one of these

funer al s, t hat August20dd My flather dié modlige toi see the completion of

this PhD.| dedicatethis in his memory.



SUMMARY

The issue of medical errors apdtient safety has been a central concern to health systems
around the world sincalarming statistics relating to the frequency, harm, and costs of
medical errors were published timle United States iB00Q Subsequent researbhs made it

clear that tis is a worldwide issyewith available data suggests that medical errors cause
disabling injuries or death to nearly one in ten patielmsecent decadethere has been a
dramatic change internationally in the approach to medical errors, with a newogéthic
transparency replacing the traditional customs of secrecy and demsaseen as important

that medical errors areepored within the hospitalso that opportunities for systems
improvements can be identified and addres$&hicians arealso now widely considered
internationally to have an ethical, professional and legal obligation to disclose medical errors
to patientsTher e r emai ns, however, a | arge communi
and what is actually being done, with researchcatthg that errors are often not reported
within hospitals or disclosed to patienthere currently exist a number of important research
gaps concerning medical error communication, particularly regarding the disclosure of errors

to patients, irBwitzerbnd and internationally

Medical Error Communication in Switzerland

There is currently ahortage of empirical datagarding error communication in Switzerland.
The primary aim of this research projeeas to therefore empirically examine current policy
and practice in Switzerland in relation to ercommunication, wh a particular focus on the
disclosure of medical errors to patientéis waschiefly achieved through conducting three
empirical studies: a quantitative survey of Swiss hospitals, atitptaue survey of Swiss

anaesthesiologists, and qualitative interviews with key stakeholders in Switzerland. In



addition, data from qualitative interviews conducted with Swiss nurses by a medical master

studentwereused.

Quantitative Survey of Swiss Huitals!

There is currently no data published on how many Swiss hospitals currently have
implemented an internal error disclosure stand&iden that a lack of institutional support

can be a significant barrier to error communication, and that organabstandards have
been shown internationally to be an important factor in encouraging error disclasure,
guantitative survey of Swiss hospitals was therefore conductestablish what staggwiss
hospitals are currentlyat in implementing an internal sindard concerningerror
communication.Responses from a total of 205 hospitals wereived, a response rate of
54%. Less than half (46%) of responding hospitals reported currently havingrrar
disclosure standard,6% reported that they are plannitg implementone in the next 12
months, and wre than a third (38%) had not implemented an error disclosure standard and
had no plans to do sthe majorityof respondingJniversityand Acute Care (75%)ospitals
reported that they hadtroduceda disclosire standard or were planning to do lsocontrast,

the majority of respondingsychiatric Rehabilitation and Specialty (53%) cliniosported

that they hadhot introduced a standard he findingthat a majority of hospitals weeavare of

the issue of cmmunicating medical errors and had already taken active steps to estiablish
culture of dealing with them vgapromising. Furthermore, the implementation of standards
across cultures and languages in Switzerland, a country with an emphasis on decemtyalisati
shows that changes in the medical system towards more transparency and open

communication with patients are being recognised as universally needed. However, Swiss

1 Article 1: McLennan,S., Engel, S., Ruhe,K., Leu, A., SchwappachS., Elger, B. (2013). Implementation
Status of Error Disclosure Standards Reported by Swiss HosBitdls Medical Weekl{43: w13820.



hospitals need to take further actions regarding this issue. The fact that more thairdaofe
the hospitals reported not having an internal standard should be examined further in order to

find explanations and identify obstacles that keep those institutions from implementing one.

Quantitative Survey of Swiss Anaesthesiologists

Cliniclan® attitudes and experiences in relatio
understood in Switzerland arldtle is known about the impact of error involvement on
clinicians outside the North America. A quantitative survey dinically active
anaesthesloogi st s wor king i n Switzerlandos five
anaesthesia wakereforeconducted to further knowledge regarding these issResponses

from a total o281 anaesthesiologisigere received, a response rate of 52%.

In relation to error @mmunicatior? virtually all respondentagreed that serious errors should
be reportedo the hospitalbut agreement ratewere lowerfor minor errors (74%) and near
misses (59%).0nly 63% agreed that currenmeporting systems are adequat&trong
agreenentthat serious errors should be reportegas more likelyif they also thoughteports
would be used to improve patient safetyhile all respondentsagreed that serious errors
should bedisclosd to patients 23% of respondents disagreed thahor errorsshould be
disclosed.Only 12% had receivedlisclosure training, although 93% anted training.
Willingness to report or disclose medical errors varied strongly between hospgalds df
department and hospital chidfaisneed to be aware dibw imporant local culture seems to

be when it comes to error communicatitmproving feedback on how errogports are being

2 Article 2: McLennan, S., Engedblatter, S., Meyer, A.H., Scheidegger, D.H., Elger, B. (20D&closing and
Reporting Medical Errors: Crosectional survey of Swiss AnaesthesiologisBuropean Journal of
Anaesthesiology32(7), 4731476



used to improve patient safeayd increasing error disclosure training may also be important

steps in increasingnaesthesiotp i sconamdinication of errors.

Regardingthe impact of errord,respondentcommonly experienced distregsllowing an

error, even after a minor error or near migsth 90% reporting that at least one of the five
areas of their lives weranegatively affected Ninety percentdisagreed that hospitals
adequately supposfter an errarNearly all (92%) reported being interested in psychological
counselling after a serious error, but many identified barriers to seeking counselling.
However, tlere were significant differences between departments regardingrelated
stress levels and attitudes about ermdated support. Respondents were more likely to
experience certain distress if they were female, older, had previously been involved in a
serious error, and were dissatisfied with their last error discloslegical errors, even minor
errors and near misses, can haveerious effect on clinicians anéaithcare organisations

need to do more to support clinicians in coping with the stisessscated with medical errors.

Quialitative Interviews with Key Stakeholders

This was the first time that key stakeholders have been interviewed in Switzerland to explore
their attitudes about medical errors and error communication and their views alfaut w
measures could lead to improvements in Switzerl&ntbtal of 23 Swiss keystakeholders

were interviewedTwo important themes temerge from these interviews wete issue of

criminal liability and liability insurance.

3 Article 3: McLennan, S., EngeEGlatter, S., Meyer, A.H., Schwappach, D., Scheidegger, D.H., Elger, D.
(2015). The Impact of Medical Errors on Swiss Anaesthesiologists: A €3estonal Survey Acta
Anaesthesiologica Scandinavjc®, 9968.
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Concerningcriminal liability in Switzerland, many prticipants expressed concerns that
Switzerland currently has the threshold for criminal liability set too, lamd thought that
cliniciansdé fears about criminal i ability
quality impovement.Participants thought that the option of criminal liability needed to be
there for A but manye faiteit wasaisappsopriate to be treating clinicians as
criminals for making unintentional slips or mistakes that result in hArstrongcase can be
made that Switzerland currently has the bar for criminal liability in relation to patient harm set
too low. Empirical and theoretical considerations suggest that the use of the criminal law for
any medical error, regardless of its outcomenappropriate and likely to do more harm than
good. The growing international calls for the focus of the criminal law in the context of
patient harm to be upgraded and narrowedittul and reckless condui endorsedWhile

major changes to Swiss crimidaw in the foreseeable future are unlikely, further discussion

and research is needed on this issue.

In relation to liability insurance in Switzerlafgharticipants particularly those with a legal or
quality backgroundreportedthat concerns relating to liability insurance are often inhibited
communication with patients after a medical error. Healthcare providers were reported to be
particularly concerned about losing their liability insurance cover for apologising to harmed
paients It was reported that the attempt tmnit the exchange of information and
communicationcould lead to a conflict witlpatient rights lawFinally, participantseported

that hospitals could, and in some case are, moving towgeltimsurance apprahes which

could increase flexibility regarding error communicatioirhe reported current practice of at

4 Article 4: McLennan, § Elger, B. (2014)Criminal Liability and Medical Errors in Switzerland: An Unjust
System?Jusletter27 January 2014ttp://jusletter.weblaw.ch/article/en/ 11937

S Article 5: McLennan,S., Shaw, D., Elger, B. (2015). Professional Liability Insurance and Medical Error
Disclosure.Swiss Medical Weekl§45:w14173.
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least some liability insurance companies in Switzerland of inhibiting communication with
harmed patients after an error is concerning and requirdsefunvestigation. With aew

ethic of transparenagegarding medical errors now prevailing internationally, this approach is
increasingly being perceived to be misguided. A move away from hospitals relying solely on
liability insurance may allow greatéransparency after errors. Legalisation that prevéms

loss of liability insurance coverage fapologisng to harmed patientshould also be

considered.

Qualitative Interviews with Swiss Nur8es

Nurses are another group of clinicians whose viewrscerning disclosing errors to patients

remain poorly understooth Switzerlandand Continental Europe in gener&ualitative
interviewswere therefore conductday a medical master studewith a total of 18 Swiss
nurses.While rurses recognised patisnd r i g ht t o btlee majonity thoughe d er r
that many errors were concealed from patients in pradioeses identified a number of

barriers to error disclosure that have already been reported in the literature, such as legal
consequencesandtheear of | osing patientsd trust. Ho w
personal characteristics and a lack of guidance from the organisation as barriers to disclosure.
Both of theseissues point to a lack of a systematic institutional approach todisadosure in

which the decision to inform the patient should stem from within the organisation and not be

shouldered by individual nurses alone.

6 Article 6: McLennan,S., Diebold, M., Rich, L.E., Elger, B. (2016).Nur ses 06 Per spectives F
Disclosure of Errors to Patients: A Qualitative Studgternational Journal of Nursing Studie®Ol:
10.1016/j.ijnurstu.2014.10.001
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Medical Error Communication Internationally
This research project s includes theoretical research on error communication

internationally due to this auth@s backgroundand international collaborations.

Error Disclosure in Continental Europe

Very little is know about error disclosurgractice and policiegn Continental Eurpe. The

regulation of error disclosure in Germany was therefore examinbd. issue of error
disclosurewas found tacurrentlyplay no significant role in German health policy. However,

a number of aspects of the wider regulatory framework appear to persug and a recent

brochure published by ttéermanCo al i t i on f or Pat i @&poditiveStef et y 0 s
forward.However, wthout legal certainty and a broad consistent framework that is supportive

of error disclosure, itvas argued that iseemsunlikely that the attitude and behaviour of
clinicianswill change towards more transparency and openness. Findings from Germany are

also potentially useful for neighbouring civil law countries such as Switzerland and Austria.

Apologies and the Law

The law hasbeenused in a number of countriedernationdly in an attempt tanake sure an
apology is givernto patientsafter a harming causing erfdncludingiap ol ogy | aws 0
protect apologies from being used a pfoof negligence in legal action, araluthorities
requiring clinicians to apologise to patients after things go wroHge ethical and legal

appropriatenessf these uses of the law were examined.

In relation to apology laws in Austrafathe new Australian Open Disclosure Framework

7

nowsgci fies that the words o6lI am sorrydé or OV

7 Article 7: McLennan, S., Beitat, K., Lauterberg, J., Vollman,(2012). Regulating @en Disclosure: A
German Perspectivinternational Jounal for Quality in HealthCare 24(1): 2327.
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or expression of regret. All Australian states and territories have apologyhlawesver
commentators have recently argubdtlaw reformis needed t@rovide strongeprotections

for the contents of open disclosure conversatidhswas argued thatalvs that make
compassion inadmissible or that protect truthful expressions of responsibility are unnecessary
and operate on ethicalshakyground Hospitals supporting clinicians through the disclosure

process is likely to havefar greater impact

Regardingto apology laws in Canadasuchlaws are now enacted 8 out of 10 provinces

and 2 out of 3 territories in Canadaremains to be seen wiher these laws will achieve their

goals of encouraging apologies and open conication and reducing litigation. dWever, it

was argued thaheywill unlikelyl ead t o substanti al i mMmpes 0 Ve me
following an adverse evenbDisclosirg, and apologizing for, an adverse event is one of the

most complex and difficult conversations to have in healthcare. Therefore, without good
training and support in this process, apology legislation is unlikely to have much of an impact

on the behaviouof health care staff.

Concerningforced @ologiesNew Zealangd? clinicians are commonly required to provide an

apology to a complainant by the Health and Disability Commissioner (HDC) in New Zealand.

Even thoughother jurisdictions may not have an authority like the HDC that requires
apologies, coercion may be exerted by many paridihough apology serves several
important sociatoles it was arguedthaa pol ogi es t hat stem from ex

raa her t han an o-drificsm drel rnibil redlestion asee ihatithentic and

8 Article 8: McLennan,S.R., Truog, R.D. (2013). Apology laws and open disclosurbledical Journal of
Australia, 198,411-412

9 Article 9: McLennan,S., Rich, L.E., Truog R.D. (2015).The Legal Protection of Apologidstraining would
help morePublishedCanadian Medical Association Jourr2015 187 E156159

10 Article 10: McLennan,S., Walker, S., Rich, L.E. (2014). Should Health Care Providers Be Forced to
Apologise After Things Go Wrong®urnal of Bioethical Inquiryl11, 431435.

14



contribute to a dAmor al flabbinesso that St
clinicians and the medical professidtather thamequiring clinicians to apologisauthorities

should instead train, foster, and support the capacity of providers to apologise voluntarily

15



CHAPTER 1: INTRODUCTION
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1.1.Medical Errors: An International Issue

Healthcare embraces a full range of servizelsose primary purpose i promote, restore or

maintain health ( Wor | d Heal t h Or, gnd asifragle embodied b&n@gs) O , p
healthcare is something that all of us are likely to require at various points in our lives.
Healthcare, however, is not an exact science amdseinevitably and regularly occundeed,
Marianne Paget ar g u elrde Unity of Mistakes! Aa Rhenomaenoclogichlo o k
Interpretation of Medical Wokk t hat mi st akes aredicalawrkwhich r i ns i
she cal |l-rddeaacty i gredsely because it is inexact, uncertain and practised on

the human body (Paget, 2004).

The issue of medical erroend patient safetilas been a central concern to health systems
around the worlgarticularlysince thenstitute of Medicingoublished itsf i r st ToErpor t |,
Is Humam Ingtitute of Medicine, 2000)ndeed,it was partlyas a result of this report that the

Swiss Patient Safety Foundation was founded by the Ministries of Health and Social Security,

several professional associatoand the Swiss Academy of Medical Sciences in 2003.

Thel nst i t ut e rapdrtindlided somne adaening statistics. For instancestimated

that between 44,000 to 98,000 persdiesfrom medical errors in United Stdtespitals every

year, implyng that medical errors at least the 8th leading cause of detitl WnitedStates

New York Times compared this as equivalent of three jumbo jets crashing every two days. As
the reporter not ed, Al f the airluragewoulki | | ed
close them overnigbt(cited in Banja, 2005, p. 2)hile there wagnitial resistance to the
reportés statistics on the number of deaths
et hese chall enges hayv ee @pepaderamcé df evideande thatlthg s i |

rate of harmful medical errarwith its enormous human and financial consequences in death,

17



disability, lost income, lost househofttoduction, and health care ¢t®$ is uracceptable

(Sharpe, 2004, p. 2).

Researchn Australia (Wilson et al., 1995)he United Kingdom (Vincent et al., 2003ari et

al., 2007, Denmark (Schigler et al., 20QNew Zealand (Davis et al., 2008 anada (Baker

et al. 2004) France (Michel et al., 2007$pain (AranazAndrés et al., 2008the Netherlands
(Zegers et al., 2009and Sweden (Soop et al., 20085 maddt clea that this is a worldwide
issue Available internationaldata suggests thamedical errors cause disabling injuries or
death to nearly one in ten patients and that@ébonomic cost of errors is substantial, with
prolonged hospitalisation, loss of income, disability and litigation costing some countries

many billions of dollars a year (World Health Organization, 2009).

The I nstitute o f&nd beedriepts likeestich asr tleepgDeparfment of
Healt hds @AANn or g a nsetsgaalsofeuitingrerrdr dnd fearmroye 50% withio
5 years(Institute of Medicine, 2000Department of Health, 2000). However, despite the
increased focus on patient safetgngitudinal studies suggesthat there has been little

improvement irtherates @ adverse eventd.andrigan et al., 2010).

1.2 The Problem: Medical Error Concealment

It has been stated h at |, Aéit is altogether swaehteth t o0 t h
century, medical errors were usually concealed from the parties who were harmed, or they
were discussed in such a way that no attention was called to the erratherpmfessional

who committed (Banja, 2005, p. 2)in recent decades, howevénere has been a dramatic

change internationally in the appobato medical errorswith a new ethic of transparency

replacing the traditional customs of secrecy and denial.

18



At the core of the patient safety movement is the open communication about|reedica

With a newf s y s t cenceptdf error causation emergingnd increasingly accepted in
patient safetyone thaposits that most errois facthave their origins in wider organizational
factors that may lay dormant within the system befarbining with individual failures to
breach t he s (Reasonm®98)i igdseeh asnngpertant to foster an environment
where people feel supported and are encouraged to identify and espang so that
opportunities for systems improvementsn be identified and addressedusgtralian
Commission on Safety and Quality in Health CaP®08). Swiss anaesthesiologists in
particular have been at the forefront of this movement, with the Department of Anaesthesia at
the University of Basel setting upne of the first error reporting sgshs internationally in

1996 (Staender, Kaufmann & Scheidegger, 2000).

There hasalsobeen an important shift towards openness regarding medical errors and their
communication to patients. Clinicians are now widelyssdared internationally to have an
ethical, professional and legal obligation to disclosdioa errors to patientfassachusetts
Coalition for the Prevention of Medical Errors, 20@&nadian Patient Safety Institute, 2008;
Australian Commission on Sajeand Quality in Health Care, 2008; New Zealand Ministry of
Health, 2008; UKNational Patient Safety Agency 200®ecent research haslicated that a

full and sincere apology following an error adso a key element of suessful disclosure
practice (Awtralian Commission on Safety and Quality in Health Care, 2@i&)losure and
apology practice ighought to potentially have a number of positive benefits, including
assisting the recovery of harmed patients, promoting forgiveness and the early resolution of
disputes, and reducingtifjation and legal costs (Australian Commission on Safety and

Quality in Health Care, 2012azare, 2006).

19



Ther e remains, however , in@rnalionallydbetween cexpectech i c at i
practice and what is actually being done, with research indicating that errors are often not
reported within hospital®r disclosed to patients (Classeh al., 2011 Gallagher et al.,

20063). A number of barriers to open and honest communication about medical errors have
been identified,and these are similar fdyoth reporting errors to withithe hospital and

disclosing errors to patient$hese barriex includea professional and organisational culture

of secrecy and blamelinicians lacking confidence in their communication skills, high
workload, the belief that the circumstances or outcome of a particular case did not warrant
communicating, and medicne 6 s tradi ti onal focus on profe
accountability for patient outcomesiowever, the most pervasive barrier identified is

cl i nilegal eearss(l@édema et al., 2011; Hartnell et al., 20@B)vever, while legal fears

are undobtedly a factor insomec | i ni ci ansd reluct anesearcht o co
published in 2006 involving US and Canadian physicians suggest that the legal environment
may have a more | imited i mpact on physicia
regardingmedical errorghan often believed, and that the culture of medicine itself may be a

more important barrier (Gallagher et al., 2006b).

Various measures have been put in place in a number of countries internationailfy
attemptto mitigate thes barriers and create a more supportive envirohregrclinicians to
communicate errors. Theskave includedincluding governmental,organisationaland
professionalstandards to promote a clear and consistent approach to error communication,
specific laws which mandatehe reporting orisclosureof errorsin certain circumstances,

and laws that protect apologies given to patients and documents createdqémiity
improvement activitiefrom being used in a legal actigMastroianni et al., 203 (Btudderi&

Richardson, 2010).
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1.3 Research Gapsnd Needs
There currently exist a number of important research gaps concerning medical error
communication, particularly regarding the disclosoferrors to patients, in Switzerland and

internationally.

1.3.1.Medical Error Communication in Switzerland

Error Disclosure Guidance

In Switzerland, medical error communication, particularly error disclosure, currently plays no
significant role in Swiss health policyAt the national levelthe Swiss Patient Safety
Foundation led the way in brining awareness to this issue when it translated the Massachusetts
Coalition for t he Pr eWhemThings o Wrbog Mierdti @ a Ge rEma
fWenn etwas schief geht i n De c e mMdwvever, h2 GWiss .Acadey of Medial

Sciences (SAMW) hadnot issued angomprehensivguidance regarding disclosing medical

errors to patientdn 2007, the SAMW supporteetucational #orts in relation to the issui@

i ts r e ¢ 0 mmasnuha Weiterlildung fin Patientensicherheihdi Fehlerkultuio,

which states that cliniciansmust openly debate medical errors and obtain the skills required

for communicating eors with patients and peers (SAMW, 200The SAMW publisheda

n e wLeitfaden fur die Praxis e n t Komnhuaikdhtioriiim medinischen Alltag in 2013

which included a sulchaptero n Gefiprach Uber BehandlungsfeldeHowever,the advice
providedregardingerror disclosurevas rather general in natur€here does not appear to

have beerany research to date that has examined how current measures at the national level,
such as the Patient Safety Foundationbés broc

what other measures could help promote error disclosure in Switzerland.
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At the organisational leveinternal hospitastandards on error disclosusiee not yet part of
quality improvement efforts in SwitzerlantVhile such standards are part adcreditation
requiremerd for hospitalsin countries like the United StateSwiss hospitals are under no
such obligationThere is currentiyio datapublishedon how many Swiss hospitals currently
have implemented an internal errdisclosurestandard. Given that a lack of institutional
support can be a significant barrier to erromoounication, and that organizational standards
have been shown internationally to be an important factor in encouraging error disclosure
(ledema et al., 20@8, it is importantto establish what stage Swiss hospitals are currently at
in implementing an imrnal standard concerning error communicatiorassist efforts to

advance the issue of error disclosure.

Attitudes and Experienc&egarding Errors Communication

Groundbreakingwork o n pat i e nt s Oattitadesl andexpdrience®fi regarding

medical errocommunicationand error disclosuren particular,hawe been conducted by Dr
ThomasGallagherand colleaguesia qualitative and quantitative surveysNorth American
(Gallagher, et al., 2003; Gallagher, et al., 2006a; Gallagher, et abjg2Garbutt et al.,

2007). In relation to patients, a number of other studies (for instance, ledema et ab) 2008
also indicate that patientsdé attitudes are
broadly and are virtually unanimous in wangi all harmful errors discloseddowever,
concerningclinicians, there has been more variatidut general themedave included

clinicains 6 defining err or s comaunicationn principle budaowide i ng e
variation existing regarding whatformation they wouldactually communicaten practice

being concerned that such communication might create legal liability, and feeling that there is

a lack of institutional support.
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ASwissst udy published in 2011, w hnd pencepdoxsaomi n e d

safety in eight Swiss hospitals, found t hat
60safetpated eventd (e.g. i nfection or medicat
event (Schwappach, Frank & Hochreutener, 201Ho we v er , clinicianso

experiences in relation to error communication, and error disclosure in particular, remain
poorly understood iswitzerlandand continental Europe in generéhe current shortage of
i nfor mat i on ab o estandcekperencesipeesestd an alstacie ttau efforts to

increase open communication following medical errors.

Thelmpact of Medical Errors

The phrase fAsecond victimso was introduced
impact that physicians inled in errors can experien€@/u, 2000).Distress following error
involvement is not only a tragedy for the individual clinician, but also poses risks for future
patients.Empirical evidence from North America suggests that individuals involved in errors
and experience significant distress (Waterman et al., 2007), and without sufficient support,
often suffer burrout and depressive symptoms, which may increase the risk for future errors
and loss of empathySchwappach and Boluarte, 2008; Shanafelt et2805; West et al.,

2006; West et al., 2009kurthermore, while physicians often desire support in coping with

the stress associated with medical errors many feel that hospitals fail to adequately them

(Waterman et al., 2007).

In Switzerland, the Swiss Baent Safety Foundation was the first organization in Europe the
systematically examine the issue of "second victms. ( v o n Laue, Schwa
Hochreutener, 2012However, little is known about the impact of error involvement on

clinicians outside the Ndr America andempirical data from Switzerlandand Europe in
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gener al , remains | imited. The Patient Safet

(Wrongdoer as Victim) included the results of three focus groups conducted in $niizer

with physiciars and nurses (von Laue, Schwappach, Hochreutener & Frank, Sdhilar to
international research, Swiss professionals reported significant emotional distress following
involvement in an error. Participates also criticised the lack of emotional suplstrig an

error, especially from colleagues and superiors and called for a change of culture, particularly
regarding the handling of the emotional side of an error, wishing for an independent
counselling and more supportowever, further quantitative data is needed to gain an
understanding of the prevalence of the negative consequences following medical errors and

thus the potential need for supportive measures.

1.3.2.Medical Error Communication Internationally

Error Disclosure in Contiental Europe

The issue of error disclosure has received growing attention from policy makers, legal experts
and academic researchers, predominantly in a number of English speaking countries
(Massachusetts Coalition for the Prevention of Medical Err@@62Canadian Patient Safety
Institute, 2008; Australian Commission on Safety and Quality in Health Care, 2008; New
Zealand Ministry of Health, 2008; UKNational Patient Safety Agency 2009)isElosure now

forms an integral part of health legislation andliqy in these countrieswith various
measures having been put in place to encourage disclosure and mitigate some of the barriers
to such communicatiornn contrast the issue of erradisclosure currently plays no significant

role in most Continental Euopeancountries While the importance of reporting incidents as
part of quality improvement programmes has been recogmis@&tany countries lacking

from the ongoing discussion has been the emphasis of the needs of patients in such situations.
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This authoris unaware of angmpirical data relating to | i n i attituderamdexperiences
regardingerror disclosure, and very little is known about current practice and policies

Continental EuropeThere is therefore a need to understand these ibsttes.

Apologies and the Law

The act of apologisng carries great meaning in wider
har med personsdé need for recognition, of feri
to make amends, [and] laying the foutida for a betterreladin s hi p bet ween bot
(Australian Commission on Safety and Quality in Health C2042, p. 42 A full apology is

typically considered in the literature to include an acknowledgement of the harm caused, an
expression of remse or regret, and arc@eptance of responsibility (Truesdale, 2012).With

the developmendf error disclosure internationally, the role of apologies to patients harmed

by medical errorshas become an increasingly important consideration, with research
indicating that a full and sincere apology following an adverse event is a key element of
successful disclosure practicgustralian Commission on Safety and Quality in Health Care,
2012).Clinicians and healthcare organisations, however, have traditionaly rfeductant to

offer apologies in healthcare settings after things go wrong and, in masylaasers advise

against makingan apology This is due tothe risk that an apology would be seen as an
admission of fault or liabilityandin some jurisdictios, the risk that an apology would b

liability insurance coverage (Canadian Patient Safety Institute, 2006).

This situation has led the law to be used in a number of countries in an attemakesure
an apology is given after a harming causing erfbe first way the law has been used is to
protectapologies given to patients from being used a proof of negligence in legal action. Such

Afapol ogy | awsd have been tew(36 statey ane theaDistrict of i n
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Columbia), Australia (all 8 states and territories), and Canada (8 out of 10 provinces and 2 out
of 3 territories) (American Medical Association, 2012; Studdert & Richardson, 2010;
Canadian Medical Protective Associati@d13).Meanwhile, other common law jurisdictions

have also considered enacting such laws. For example, an apologies bill was proposed in
Scotland in 2012 by Margaret Mitchell MSP (The Scottish Parliament, 2G1B3s been
argued in the United States afdstralia, however, that the majority of apology laws in these
countries, which provide only protect expressions of sympathy, are flawed and unlikely to
achieve their goals as they do Ilittle to re
expansiveprotections specifically directed at the contents of error disclosure has been
recommended (Mastroianni et al., 2010; Studdert & Richardson, 2db@)ever, there has

been very little research (Bailey, Robertson & Hegedus, 2007) that has aewaatiine the

ethical and legal appropriatenessgofvernments enacting legislation that protects apologies
and whether these laws and in fact neces3&ith these laws continuing to be enacted in the
United States and Canadjaralls for current laws to be strehghed in the United States and
Australig and other countriesuch as Scotlandonsideringgoing down this path, there is a

need to examine these issues.

The second way the law has been used is to require clinicians to apologise to patients after
thingsgo wrong. In New Zealand, for instandé¢ealth and Disability Commissioner (HDC)

regularly recommends that an apology be provided in investigation repdR€
Arecommendationso are more than simple sugge
follo w . Such recommendations effectively amoun
of publicly naming providers who fail to cor
(Health and Disability Commissioner 2008}his practice has not ba examinedto date

Even though other jurisdictions may not have an authority like the HDC that requires

26



apologies, coercion may be exerted by many partiesti@m@ is a neetb reflect on how

apologies can be ethically promoted after things go wrong in health care.
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CHAPTER 2: AIMS OF THE RESEARCH PROJECT
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2.1. MedicalError Communication in Switzerland

There is currently ahortage oémpiricaldataregarding error communication in Switzerland.
The primary aim of this research projees to thereforeempirically examine current policy

and practice in Switzerland in relation to error communicatinch a particular focus on the
disclosure of medical errors to patienthis waschiefly achieved through conductirigree
empirical studies: a quantitative survey of Swiss hospitals, a quantitative sur&yiss
anaesthesiologists, and qualitative interviews with key stakeholders in Switzerland. In
addition, data from qualitative interviewsonducted with Swiss nurséy a medical master

studentwereused.

Quantitative Survey of Swiss Hospitals

There is currently no data published on how many Swiss hospitals currenthamaareor
disclosure policyA quantitative survey of Swiss hospitalasthereforeconductedwith the

aim of establising what stage Swiss hospitals are at in implementing an internal standard
concerningcommunication with patients and familiéslowing an error hat has resulted in

harm.

QuantitativeSurvey of Swiss Anaesthesiologists

Clinicians 6 attitudes regarding eeror pcermmurdgcationre eemain poorly
understood in Switzerland adittle is known about the impact of error involvement on
clinicians outside the North AmericA. quantitative survey cénaesthesiologistsorking in
Switzerlandés five univer si twastherefsrgcontuatéds 6 d e
with the aim of furthering knowledge regarding these issuesnaesthesiologists were

surveyed because of their frequent involvement in errors and long standirrgshia patient

safety, and due to the personal contacts of my second supervisor Prof. Scheidegger. The initial
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research plan had intended to also survey visceral surgeons to allow a comparison of
disciplines; however, this was abandoned in the early s@dge to the limited participation of

the first department and general lack of interest of the other departimerg&tion to error
communication, the amvastochar act eri se anaesthesiologist
regarding communicating medicatrors within the hospital and to patients, and to examine
factors influencing their willingness to communicate err&sgardingthe impact oferrors,

the aimwas to examine how medical errors impact Swiss anaesthesiologists in five key work

and life doma n s , anaesthesiologistsdé attitudes re

anaesthesiologists are most affected by errors.

QualitativeInterviews with Key Swiss Stakeholders

There is currently no researah Switzerlando n  k ey st gerlemlditutied towasd$

medical errors, perceived barriers to error communication and potential ways of improving

the situation. Qualitative interview were therefore conducted with informants in key
positions in the Swiss healthcare system to addressTis.important themes to emerge

from these interviews were the issue of criminal liability and liability insuraGo@acerning

to criminal liability in Switzerlandthe aimwas to examine key medieb e g a | i nfor ma
views regarding criminal liability in Sitzerlandfor to medical errors, anb explore whether

the current system in Switzerland is a morally meaningful and just system of culpability in

light of theoretical and ethical consideratioRggardingo liability insurancethe aim wa to
examine kg medicel e g a | informant sé views regarding |
relation to mdical error communication, anid evaluate the reported impact that liability
insurance companies are having on error communication in Switzerland in light of

international trends and ethical considerations.
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QualitativeInterviews with Swiss Nurses

Nurses are another group of clinicians whosdews concerningerrors and error
communicatiorremain poorly understooid Switzerlandand Continental Europén general

Qualitative interviews with Swiss nursesvere therefore conducted by a medical master
student Martin Diebold This author cesupervised thestudy (with Prof. Elger) and was
significantly responsible for developing this empirical projeth Martin Diebold Part of the

data collected andanscribed by Martin Diebold werble to be used as part of this research
projectto exploreSwi ss nurseso6 attitudes and experie

patients.

2.2.Medical Error Commu nication International ly

This research project also incligdetheoretical research on error communication
internationallyd ue t o t his author 6s backg. Mhsweuthdrisand i n
a New Zealand citizen and previously workedret Hedth and Disability Commissionérs

Office from 2008 to 2009 as a Complaints Assesdesues of communicatiowere a

common feature of theomplaintsreceived by the Officeeither as one of the causes of the

failure of care or in the manner the patient wasited subsequent to the harm. It whas

experience thatprimarily s par ked t hintesest amunebiaalr érsrs and their
communication.This authoris also very knowledgeable and interested in international
medicaelegal issues, particularly incommon law jurisdictions, and has pexisting

collaborations with international researchers in their field.

Error Disclosure in Continental Europe
I n Continent al Europe, empirical dat a rel a

regarding error dclosure is limited and very little is known about current practice and
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policies. The currentregulation of error disclosure in Germawgs therefore examined with

the aim ofmaking a contribution to the international literatuesxd to consider possible
additional measures that could be implemented to further promote error disclosure in
Germany.Germany was examined due to the knowledge and contacts thauth& had
gained from higrevious experiencesorking in GermanyA similar article examining tb

issue in Austria was also planned with Assigtof. Magdalena FlatherThoni from UMIT.
However, this was never completed dueAssist-Prof. FlatschefThoni having a child.
Attemptswere also made conduct the quantitative survey with Austrianestbesiologists.
However,the Austrian Society of Anesthesiology, Resuscitation and Intensive Care (OGARI)
felt that the survey coultheoretically have a negative consequence for the participhat
boardthereforeconcluded thatccording to Austriamulest he fABetri ebsrato
of all included hospitals would need to be asked for permis$iua.was beyonthe time and
resources availabléor this projectand was therefore not pursaeany further.It does,

however highlight the sensitiviesand difficultiesof conducting research dhis topic.

Apologies and the Law

Very little research has been conducted on the ethically and legally appropriate role of the law
regardingpromotingapologies to patients after a medical erApologylawsand the practice

of requiring clinicians to apologiseeretherefore examinedn relation to apologyaws in
Australig the aim was t@xamine recent develonts in Australia regarding errdisclosure

and to consider whether Australian apology leawe a necessary or appriate strategy to
promote errordisclosure.Regardingapology aws in Canadathe aim was t@xaminethe
development of Canadian apology laws and to consider whether these laws will achieve their

aims or whether other measures aequired to promote disclosing, and apologising for,
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adverse eventLoncerningto forced g@ologies in New Zealandhe aim wasd examine

whether it isethicallyappropriate to requireliniciansto apologise after an adverse event
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MEDICAL ERROR COMMUNICATION IN SWITZERLAND
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Summary

Question under study To establish what stage Swiss hospitals are at in implementing an
internal standard concerning communication with patients and families following an error that
has resulted in harm.

Methodss Hospitals were identified via the Swi:c
anonymous questionnaire was sent during September and October 2011 to 379 hospitals in
German, French or Italian. Hospitals were asked to specify their hospital type and the
implementation status of an internal hospital standard that provides patients or their relatives
are to be promptly informed about medical errors that result in harm.

Results Responses from a total of 205 hospitals were received, a response rate of 54%. Most
responding hospitals (62%) had an error disclosure standard or planned to implement one
within 12 months. The majority of responding University and Acute Care (75%) hospitals had
introduced a disclosure standard or were planning to do so. In contrast, joréynct
responding Psychiatric, Rehabilitation and Specialty (53%) clinics have not introduced a
standard.

Conclusion It appears that Swiss hospitals are in a promising state in providing institutional
support for practitioners disclosing medical errdcs patients. This has been shown
internationally to be one important factor in encouraging the disclosure of medical errors.
However, many hospitals, in particular Psychiatric, Rehabilitation and Specialty clinics, have
not implemented an error disclosupmlicy. Further research is needed to explore the

underlying reasons.
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3.1.Introduction

Over the last decade, there has been a dramatic change in the approach to medical errors
internationally, with a new ethic of transparency replacing the traditaursitbms of secrecy

and denial. The requirement to disclose errors is increasingly incorporated into national and
state laws, accreditation requirements and consensus statements in various countries,
including Sweden, Canada, Australia, New Zealand, thigetdrKingdom, and the United

States.[15]

The disclosure of errors has evolved internationally from a strategic response to rising legal
costs focusing on organisational risk minimisation, to an ethical practice seeking to re
establish trust by meetingapt i ent sd6 needs and expectations
conducted internationally have indicated that patients are virtually unanimous in wanting all
harmful errors disclosed and seek information about what happened, why the error happened,
howtheer r or 6s consequences wil/ be addr e&ssed,
Patients often consider that error disclosu
honesty and would reassure them that they were receiving complete inforaiatiointheir
overall care. o[ 6] While empirical data relat
2006 study examining patient assessments of hypothetical medical errors supported
international findings; patients wanted medical errors disclemadl perceived the nen

disclosure of errors negatively.[8]

There remains, however, a large o6disclosure
actually being done.[9] While health professionals typically endorse disclosure in principle,
they often do at share information in practice, with international studies suggesting that as

few as 30% of harmful errors are disclosed to patients.[10] A Swiss study published in 2011,
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which examined patientsd experiencestalsand pe
found that only 25.3% of pat treentase dwheovehnha d

infection or medication error) talked to health care staff about this event.[11]

Il nternational studi es examining pr oédvessi on:
consistently found a number of barriers that contribute to nondisclosure.[12] The most
pervasive barrier identified is professionals legal fears, this is the case even in very different
legal settings.[13] Other barriers identified include a profes$iand organisational culture

of secrecy and blame, practitioners lacking confidence in their communication skills,
practitioners fearing that patients will experience distress, and doubt about the efficacy and
effectiveness of disclosure.[12] In Switzerh a recent study confirmed that professionals
expressed psychological issues when being involved in an error and a common blame culture

among colleagues.[14]

Various measures have been put in place in a number of countries internationally to mitigate
these barriers and create a more supportive environment for practitioners to disclosure errors,

including governmental and organisational standards to promote a clear and consistent

approach to error communication, sslggeeinfi c n
certain circumstances, Afapology |l awsodo to pro
a |l egal action as proof of a professional 6s

standards explicitly endorsing error disclosure.[I8Einational research suggests that some

of these measures are having a positive impact. Rick ledema and his team, for instance, have
found that the disclosure of incidents is becoming more frequent in Australia and that one of
the driving forces behind #hchange has been state and health organisations error disclosure

policies, along with the increase of specially trained staff.[16]
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In Switzerland, patient safety has become a central issue ever since the year 2000 when
alarming international statisticsnanedical errors and associated deaths were published.[17]

As a result, the Swiss Patient Safety Foundation (http://www.patientensicherheit.ch) was
founded by the Ministries of Health and Social Security, several professional associations and

the Swiss Acd e my o f Medi cal Sciences in 2003. Al |
designed to help improve patient safety and reduce errors in health care and it has led the way

in drawing attention to the issue of error communication in Switzerland. In Decenfi@&r 20

the Foundation translated the Massachusetts
OWhen Things Go Wrong6 into German oOWenn et
distributed and has helped bring awareness to this issue in Switzerlandafidé Bafety
Foundation also offers interactive and practical oriented workshops for practitioners
concerning error communication; this has also been supported by University hospitals
increasingly offering courses regarding error communication. The ddsereor disclosure in
Switzerland has also been recently pushed forward by the Institute of Communication and

Health at the University of Lugano (http://www.ich.com.usi.ch/), founded in 2007.

The Swiss Academy of Medical Sciences (SAMW) has not issogdj@delines specifically

on error communication, but supports educational efforts in relation to the issue. For instance,

in its recommuaeamndd AMeiidres boAdaang in Patientensi
SAMW specifically state that practitioremust openly debate medical errors and obtain the
skills required for communicating errors wit

on medical ethics also state practitioners should be honest and transparent.[19]

Quality improvement efforts dve also found their way into federal law with the recent

revision of the health insurance law (KM&evision 2007) and the introduction of the DRG
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system on 1 January 2012. The so called transparency regulations in Article 49(8) of the KVG
require hospital to not only specify medical costs, but also to publish data on certain quality
criteria.[20] Quality measure include infection rates associated with certain interventions,
potentially preventable reoperations and rehospitalisation, falls and presaseasavell as
patient surveys performed by the National Association for Quality Development in Hospitals
and Clinics (ANQ). In many cantons, the hospitals which are on the cantonal hospital list are

obliged under their contracts to perform these ANQ measents.

Internal hospital standards on error communication are not yet part of the federal quality
improvement efforts in Switzerland. In a number of countries, however, they are part of an
accreditation requirement for hospitals. For instance, in théhtd®igh the Joint Commission

of the Accreditation of Hospitals (JCAHO). As Swiss hospitals are under no such obligation,
no data is available on how many Swiss hospitals currently have implemented an internal
error communication standard. Given that a latknstitutional support can be a significant
barrier to error communication, and that organizational standards have been shown
internationally to be an important factor in encouraging error disclosure, this study seeks to
establish what stage Swiss hdafs are currently at in implementing an internal standard
concerning error communication. This overview will contribute to our understanding of error

communication in Switzerland and will assist efforts to advance the issue of error disclosure.

3.2.Methods

To get an overview of the implementation status of error disclosure standards, a short survey
was sent to Swiss hospitals asking the hospi
that provides patients or their relatives are to be priynmpformed about medical errors that

result in harm. To assess the maturity of disclosure policies at Swiss hospitals, three different
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stages were defined. In stage 1, hospitals have not yet examined the possibility of disclosure
policies or do not havelgns to implement one, in stage 2, implementation has been examined
and is planned in the next 12 months, and in stage 3 a policy has already been implemented
(adapted from Briner et al [21]). Thus, the

hospital standard which provides that patients or their relatives are to be promptly informed

about medical errors that result in harm. o c
no,; I mpl ement ation planned wiightly modified ieesiom e xt 1
of a question included the University of Bo

survey concerning the implementation status of clinical risk management in German
hospitals.[9] The question used in Germany had in addifiooes t here exi st
hospital standard which provides that patients or their relatives are to be promptly informed
about medi cal errors that result i n harm an
required the specification of hospitafpe according to the following categories: University

hospital, Acute Care hospital, Psychiatric clinic, Rehabilitation clinic, and Specialty clinic.

Hospitals were identified in August 2011 v
(www.hplus.ch/) whee hospital members are listed by cantons. There were 383 listings in
total. After deleting one invalid address and duplicates (3), 379 valid addresses were included.
The anonymous questionnaire was sent to hospitals in German, French or lItalian, depending
on the language used in the hospital. The questionnaires were translated by native speakers.
The questionnaire was addressed to the hospital director and included a postage paid return
envelope. The majority of hospitals were located in the Gespaakig part of Switzerland

(273), 84 were located in the Frergieaking part and 22 were located in the Itadipeaking

part.
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Results from returned questionnaires were entered into and analysed with SPSS v20. Data
was compared using cbquare statistics. Fothe comparison between hospital types,
hospitals who indicated more than one or no type were excluded (n = 22). For the contrast
regarding differences between hospital types, two groups were built: University and Acute

Care hospitals versus all othersyPhiatric, Rehabilitation, and Specialty Clinics).

3.3.Results

Responses were received from a total of 205 hospitals, translating into a response rate of 54%.
Almost half (46%) of the responding Swiss hospitals reported an implemented error
disclosurestandard. While 16% of the hospitals reported that they are planning to implement
one in the next 12 months. Thus, 62% of all Swiss hospitals were using an error disclosure
standard or were planning a timely implementation at the time of the survey. Moreat

third (38%) had not implemented an error disclosure standard and were not planning to do so.

When split into language region, significant differences existed between the German speaking
and Latin (French and Italian speaking) regions (see TabWHi)e in all regions the largest
group were hospitals which had reported the implementation of an error disclosure standard
(German 48%,Latin 42%), hospitals in the different language regions varied concerning the
answers fAno | mpl enedtiamploenme nvteatsiusn fAipd atnme
of 41% of German speaking, compared to 30% of hospitals from Latin regions answered no,
while the percentage of hospitals that reported to plan implementation in the next 12 months
was higher in the Latinegion (28%) than in the German speaking region (1t%{2, N =

205) = 9.7, p = 0.008.
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The results were also analysed according to hospital type (Table 2). There was a significant
association between hospital type and the implementation of an errasdigclktandard or
planned implementation of a standard within the next 12 months. Most University and Acute
Care (75%) hospitals that returned the survey had introduced an error disclosure standard or
were planning to do so in the next 12 months. In cehti@sychiatric, Rehabilitation and
Specialty clinics had significantly more often no error disclosure standard (53%) than

University and Acute Care hospitals (25%73;(1, N = 183) = 15.55, p < 0.001.

The results were also compared to the results ofmdasisurvey conducted in Germany by

the University of Bonndés I nstitute for Pat i

survey only asked about the implementation status of an error disclosure standard requiring to
promptly inform patients and thenelatives about medical errors that result in harm, the
German survey question also asked whether they also receive an offer of support. The
response rate of German survey was lower (26%) than the Swiss survey (54%). The
comparison shows that while a matgr of responding Swiss hospitals (62%) have
implemented an error disclosure standard or planned to, only 43% of responding German

hospitals had implemented or were planning to.

Due to rounding, total percentages in all tables can exceed or fall bel&& 100
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Table 1. Sviss Hospital Survey Results by Language Type*

N (%)
Hospital language Yes Planned No
205 (100) A 94 (46) 33 (16) 78 (38)
German 69 (48) 16 (11) 60 (41)
145 (71)
Latin: French/Italian 25 (42) 17 (28) 18 (30)
60 (29)

* Hospitals were asked regarding the implementation status of an internal hospital standard

that provides patients or their relatives are to be promptly informed about medical errors that

result in harm. A The

(54% response rate).

sur v ey b5mspaenses weretreceived a
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Table 2. Suss Hospital Survey Results by Hospital Type*

N (%)
Hospital type Yes Planned Noy
183 (100)A 83 (45) 30 (16) 70 (38)
University & Acute Care 53 (56) 18(19) 23 (25)
94 (52)
Psychiatric, Rehabilitatior& 30 (34) 12 (14) 47 (53)
Specialty
89 (48)

*Hospitals were asked regarding the implementation status of an internal hospital standard

that provides patients or their relatives are to be promptly informed about medical errors that
result in harm.

AThe survey was sent 35respoaseswere eteived.fHospital®whd o's p i
indicated more than one or no type were excluded (n = 22).

yNo i mplementation vs. i mpl ecdé€lpN=cl83) 01B.550r pl a

p < 0.001 (University and acute care hospitals vs. all otheritiadsgp
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Table 3. Conparison of Switzerland and Germany Survey Results*

N (%)

Yes Planned No
Switzerland 94 (46) 33 (16) 78 (38)
205 (100)
Germany 103 (22) 100 (21) 273 (57)
476 (100)

*Comparison of the overall results of the hospital survey conducted in Germany in 2010 by
the University of Bonndés Institute for Pat.i
addition to the question used ihaspit8lstantdazde r | a n
which provides that patients or their relatives are to be promptly informed about medical
errors that result in harand receive an offer of suppartd6 The Swiss survey a

response rate (205/379), while the German survey \aathia 26% response rate (476/1820).
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3.4.Discussion

It appears that Swiss hospitals are in a promising state in providing institutional support for
practitioners disclosing medical errors to patients as the majority of hospitals already have
standards regarding medical error disclosure or are intendingpiement one in the near

future. Several explanations may exist why hospitals from German speaking regions reported
significantly more often no implementation than hospitals from Latin regions. Instead of
answering fAnod a hi ghen thepfermer endichtedgtleey pdahnedt h e |
implementation within the next 12 months. The results could indicate that hospitals from the
German speaking regions are more adamant not to implement standards than Latin hospitals

or, alternatively, be influenced by aulturally varying interpretation of the certainty with

which the implementation had to be planned within the next 12 months.

Certain types of hospitals in Switzerland seem to be somewhat less advanced in dealing with
this issue. In particular, Psychiatand Rehabilitation clinics appear to be less likely to have

error disclosure standards than University and Acute Care hospitals. The differences among
hospital types in Switzerland may reflect the variable visibility of patients asking for
investigation of suspected errors. Indeed, the number of requested FMH expert evaluations
varied according to medical disciplines.[23] Our results may also reflect differences in both

the type of care provided and the amount of attention medical errors have reoeikiedei
settings in the media and in the internatic
l andmar k report 6To err is humand was publi
conducted on the nature, impact and causes of medical erre28][Zbwever, the majority

of research has been conducted in hospitals settings and have consistently excluded patients
with ment al di sorders. [ 30] Il ndeed, psychi at

sceneo and very | itedenh mndetapregarding anedical errsrsia this h  h ¢
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field, possibly due to psychiatric practice being intensely private, psychiatric patient
characteristics and psychiatry not involving the types of invasive procedures that have gained
so much attention in theedia when they go wrong.[30] We are also not aware of any study
that has examined medical errors in rehabilitation clinics. Consequently, further research is
needed to explore the unique aspects of psychiatric and rehabilitation clinics regarding

medicalerrors and the reasons why these hospitals do not have error disclosure standards.

Further research is also needed to explore how the disclosure standards are actually
implemented in Swiss hospitals and whether hospital staff adhere to the establistiactista

In the U.S. for instance, where patient safety standards from the Joint Commission on
Accreditation of Healthcare Organizations (JCAHO) have required hospitals to disclose to
patients all unexpected outcomes of care since 1 July 2001,[31] a 2@y5o$thospital

CEOs found that 85% had a written policy that recommended disclosure of unanticipated
outcomes to patients [32]. However, although most hospitals have a disclosure standard, a
2006 national survey of risk managers in the U.S. found thatastagers estimated that 25
percent of serious errors are not disclosed to patients, and for minor errors 38 percent

disagreed that they are disclosed effectively.[33]

In 2007/2008 and in 2010 Swiss hospitals were asked to take part in a voluntarglnation
survey intended t o assess t he mat urity of
management (CRM) strategies.[34] While the s
and informationo, which included tathpatientue st i ¢
are openly and practively informed of critical incidents or errors that occurred during their
treat ment . 0, the communication of errors has

nor have the results of this particular question hmeéslished. In contrast, all of the results of
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the study conducted in Germany in 2010 have been published.[22] When comparing the error
disclosure standards results of our 2011 survey to the study conducted in Germany in 2010,
we observed that a higher pentage of Swiss hospitals had introduced or planned to
introduce error disclosure standards. However, whether the observed differences in
percentages between the results of this study and the study conducted in Germany are
statistically meaningful and dett real differences in the prevalence of hospital error
disclosure standards in the two countries, or are due to differences in the wording the
guestion, is unclear. While the process of error disclosure consists of more than just the
provision of infornation, it was felt that the formation used in the German survey combined
two distinct elements that should be separated, as some hospitals may offer one element but
not the other. What constitutes Osuppedrt o i ¢
to drop the second part of the question used in Germany to keep the questionnaire simply and
clear. Given the question used in Germany combined two different elements, error disclosure
and an offer of support, it might be expected that the Swiss resuliis be higher compared

to the German results as the question used only included the first element.

Information on error communication with patients is not yet part of the transparency
regulation in Switzerland although we believe it should be regaadexh equally important

part of patient safety improvement efforts. Whether errors have been communicated to
patients is an important quality indicator of medical outcomes and thus should be introduced
into the quality measure of the ANQ as part of théiepa surveys. Publicly available
information of the frequency of disclosure to patients may provide hospitals with an
advantage in the new regulatory environment. The introduction of free Swiss wide treatment
for patients with basic health care in 201Zambination with the new AN@neasurements

will in the future most likely lead to patients evaluating different hospitals before choosing
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where to undergo treatment. Communication about safety and disclosure practices in a certain

hospital could be a valb& decision criterion.

Patients come to hospital specifically for help in staying or getting well and trust that the
health care setting is one in which their health and-bealig will be promoted, not be
endangered by the very people that they trus$tep them. For those affected, a harm causing

error can be a violation of trust and can cause a loss of confidence in health professionals and
hospitals. This situation is exacerbated when errors are not acknowledged or are intentionally
concealed,orman only partial or O6editedd explanat.
infor med of any medi cal error i mmedi ately
extent.[36]Studies have also found that disclosure of adverse events to patients, even when
patents had suffered harm, doubled the odds for allocating high ratings regarding the quality

of care received.[37]

Furthermore, there is an ethical responsibility to maintain honest communication with patients
and their families, even when things go wrd8pTruth telling is central to the healthcare
relationship, where evident and ineradicable imbalances of power, knowledge, and
vulnerability are found. The provision of full and accurate information not only allows
patients to make informed choices abthdir healthcare and other aspects of their lives, but is
also important in establishing, maintaining and restoring trust in the healthcare relationship;

this is particularly important after a harm causing error.[35]

The finding that a majority of hospis was aware of the issue of communicating medical
errors and had already taken active steps to establish a culture of dealing with them is

promising. Furthermore, the implementation of standards across cultures and languages in
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Switzerland, a country vt an emphasis on decentralisation, shows that changes in the
medical system towards more transparency and open communication with patients are being
recognised as universally needed. However, Swiss hospitals need to take further actions
regarding this issu The fact that more than one third of the hospitals reported not having an
internal standard should be examined further in order to find explanations and identify

obstacles that keep those institutions from implementing one.

While error disclosure is @mplex issue requiring a number of different measures to change
practice, the implementation of error disclosure standards has been shown internationally to
be one important factor in encouraging the disclosure of medical errors. Such standards are, of
course, no panacea; there remains a challenge of translating statements of principle into
practice. However, such measures can play an important role in influencing professional,
national and organisational cultures, which have a significant effect orrdahéicp, values

and individual attitudes in a workplace. While these cultures are dynamic, they also have
considerable inertia which requires both strong interventions and time to change.[38] External
pressure from regulation, such as the addition of afisolosure frequencies to the ANQ
measurements, could provide the necessary force to induce the required change of practice.
However, as international examples also show, other factors such as the training of staff also

need to be considered.

Less than50% of respondents reported having an internal standard concerning error
disclosure. As respondents are likely to be those more interested in the topic, this fact should
be taken seriously. Since results are-sgiorted, the overeporting of socially dsirable

activities can also not be excluded. Thus it is possible that the percentage of hospitals without
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error disclosure policy is even higher than indicated. Both limitations point in the same

direction and underline the importance of our findingsvint&rland.

The study has some limitations. We can only refer to answers reported by hospitals. Perceived
social desirability of answers might have caused a bias towardsrepating of
implementation of planned implementation. Since the questionnaage &nonymous,

hospitals would not fear to be tracked down and asked to actually prove the existence of their
standar ds. However, we believe that t he an
seriously because they are likely to indicate honest repdttetgerror disclosure standards

are neither existing nor planned within the foreseeable future of the next 12 months. It is also
noteworthy that this bias is not likely to affect the comparison between Germany and
Switzerland, because results in both coestrely on selfeporting and would be subject to a

similar reporting bias.

With the response rate being less than 60% (205/33%6) a generalization of the results for

all hospitals in Switzerland is not possible. However, it could be argued that thit udy 6 s
response rate was above average. A study in 2008 which analysed 1607 studies published in
the years 2000 and 2005 in 17 refereed academic journals found that the average response rate
for studies that utilized data collected from organizations 887 percent.[39] Furthermore,

we do not know what hospital error disclosure standards look like in detail and if they are
comparable between hospitals. We received 11 questionnaires where more than one hospital
type was indicated. While in some caseser@p in the categories was evident (a university
psychiatric hospital or university acute hospital), we cannot exclude that in other cases one
answers was sent that referred in fact to more than one hospital. One of the 11 responses

provided contact detigiand we were able to find out that in this case the questionnaire was
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filled out for 7 hospitals of 3 different types. However, we do not have reasons to believe that
this type of filling out the questionnaires was of significant frequency to have causes.

First of all, we have contacted single hospitals so that it seems unlikely that many should have
felt inclined to answer for more than their own hospital. Moreover, the large majority of
respondents indicated one single hospital type and resultetdcchange if we include all 205

or only the 183 hospitals that indicated a single hospital type. Indeed, if in a few
guestionnaires the answers might refer to more than one hospital this is likely to have
occurred independently of different languageioag and independently of implementation of
error disclosure standards. On the contrary, this indicated that we might have slightly
underestimated the number of hospitals that responded and therefore our study might even
extend to a slightly higher numbef responding hospitals than the calculated 54% response

rate.
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Abstract

Contextt There has been | imited research on anae
regarding medical errors communication, particularly concerning disclosing errors to patients.

The current shortage of information presents an obstacle to efforisctease open

communication following anaesthetic errors.

fal)

Objective: T o characterise anaesthesiologistso
communicating medical errors with the hospital and to patients, and to examine factors
influencing their willingnes to communicate errors.

Design: Crosssectional survey.

Setting and Participants: Cl i ni cal ly active anaesthesiolog
university hospitalsodéo departments of anaesth
Main Outcome Measures:An a e st h e s iitudés amyiexperienges eegarding medical

error communication.

Results: Significant differences in attitudes between departments regarding error
communication were found. Overall, 97% of respondents agreed that serious errors should be
reported to the hgdtal, but willingness to report minor errors (74%) and near misses (59%)

was lower. Respondents were more likely to strongly agree that serious errors should be
reported if they also thought that their hospital implements systematic changes after errors
were reported (OR, 2.0995% CI, 1.163.81]). Respondents also widely endorsed disclosing

harmful errors to patients (100% serious, 77% minor errors, 19% near misses), but reported
factors that might make them less likely to actually disclose. Only 12féspbndents had
previously received training on how to disclose errors to patients, although 93% were
interested in receiving training.

Conclusion: Willingness to disclose or report errors varied strongly between hospitals. Heads

of department and hosplitehiefs thus need to be aware of how important local culture seems
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to be when it comes to error communication. Improving feedback on how error reports are
being used to improve patient safety and increasing error disclosure training may also be

importantst eps i n increasing anaesthesiologists?o

4.1.Introduction

At the core of the patient safety movement is the open communication about medical errors.
With research highlighting how many errors have their roots in systematic $giljré is

seen as important that errors are reported so that opportunities for system improvements can

be identified and addressed.[2] Disclosing errors to patients is also widely seen as an ethical,
professional and legal duty internationally{B Howev e r t her e remains ;
between expected communication practice and what is actually being done, with research
indicating that errors are often not reported within hospitals or disclosed to pati&ta.[8

number of barriers to open and honesmownication about medical errors have been

identified, however, the most pervas-ilye barr

In Switzerland, patient safety has received greater attention ever since the Swiss Patient
Safety Foundation was doded in 2003. In 2010, the second national monitoring for clinical

risk management in Swiss hospitals found that 65% of responding hospitals had a central
coordination for clinical risk management (although many with only minimal personal
resources).[12lt was also found that while 71% of responding hospitals have a hesjl

critical incident reporting system (14% had a +anmonymized system), 78% saw a need for
standardization of critical incident reporting processes.[12] Indeed, while the Unjivefsit
Basel 6s Department of Anaesthesia set up o0 n:¢
internationally in 1996,[13] implementation progress of reporting systems is mixed in

Switzerland. For example, some hospitals operate many reporting sydtéimesdepartment
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level, while other have one hospitaide system in place, most systems are voluntary and
anonymous but some hospitals mandate the reporting of certain errors. The Swiss Patient
Safety Foundation has established a network of local intigporting systems where reports

are merged in a central database. Regarding the disclosure of errors to patients, the Swiss
Patient Safety Foundation translated the Massachusetts Coalition for the Prevention of
Medi cal Errorsdé @Whetho T®eé mman G(ofi Wérnonn gedt w aisn
December 2006,[4] which has been widely distributed and has helped bring awareness to this
issue in Switzerland. However, adaption has been slow. A recent study found that only 46%

of the responding Swiss hospitaigiently have an error disclosure policy.[14]

Al 't hough anaesthesiology has |l ong been <cons
addressing issues of patient safetyo,[15] th
attitudes and experiencesgarding medical errors communication, particularly the disclosure

of errors to patients.[18 O ] This study therefore aims to
attitudes and experiences regarding disclosing errors to patient and reporting errors &ithin th
hospital, and to examine factors influencing their willingness to communicate errors. We
expect that attitudes towards error communication are connected to hospital culture and
policies, and hence we will compare differences in attitudes and experibeb&sen

departments.

4.2.Methods
The study was approved by Prof A Perruchoud, Chairperson of the Ethics Committee of
Basel, on 6 January 2012. Informed consent was implied by returning the survey.

Survey Implementation

61



This anonymous survey was conducted between July 2012 and April 2013. Surveys were not
sent to departments at the same time due to logistic considerations and availability of
departments. Surveys were mailed to a total of 542 clinically active anaesibess®l
working in Switzerlandds five university hos
(n=77), department B (n=145), department C (n=115), department D (n=85) and department E
(n=120). Participation was encouraged through repeated email v the Chiefs of

Departments.

Survey Contents

The survey was a modified version of a survey conducted in the North American setting,[21]
which was kindly provided by Thomas H. Gallagher from the University of Washington. The
survey was translatedtonGerman and French and was pilot tested with a total of 11 medical
doctors (five German speaking, six French speaking) to ensure clarity and item
comprehension. Questions explored respondent
errors, disclomg errors to patients and reporting errors within the hospital. Definitions for

key terms (medical error, serious error, minor error, near miss) that have been well established

in the literature, were provided at the beginning of the questionnaw22PAgreement was

measured on a-goi nt Likert scal e (from fAstrongly
Demographic questions asked for respondent s¢
and the percentage of time they spent in direct patients confhet survey took

approximately 10 minutes to complete.

Statistical Analysis
Descriptive statistics included medians, means and standard deviations for continuous

variables and percentages for categorical variables. Questions that psé#ct 4.ikert
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response scales were dichotomized at the midpoint (agree vs disagree) because sample sizes
for some cells were often too smal/l to be &
should be disclosed to patient s berswecausedve c hot c
expected that disclosure of serious errors would be endorsed by virtually all anaesthesiologists
based on previous research42d] To analyse characteristics of respondents, and attitudes

and experiences regarding error communication, sed wchisquared tests for categorical

data and-tests for continuously distributed data. To assess predictors of strong agreement

that serious errors should be reported to the hospital or disclosed to patients, we used logistic
regression models. For eaphedictor we set up two models. The first model contained the
respective predictor and department as sole covariate, whereas the second model was in
addition adjusted for the following covariates: sex, age, years in practice, religion, and
position. Sincehe results based on both models were always comparable for each model we

only report those based on the first and more parsimonious model. Departments were always
included in the model as they were considered an integrated part of the study design. Odds
ratios reported are conditional, i.e. adjusted for the covariate(s) in the model. The test for
significance of a predictive effect was based on the logarithm of the ratio between the
likelihoods of the model containing the predictor and the covariate@) tla® model

containing only the covariate(s). All analyses were performed with a significance level alpha

set to 0.05 and twiailed tests, using SPSS v21.

4 .3.Results

Characteristics of Respondents
Overall respondent characteristics are present ireThldee also Table, Supplemental Digital

Content 1, which presents characteristics by department).
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General Experiences and Attitudes Regarding Medical Errors

Nearly all of the anaesthesiologists reported having been involved in an error (98%) (see
Table2 ) . Mo s t anaesthesiologists (78%) agreed
serious probl ems in healthcarebo. Overall, !
somewhat likely or likely that they would receive a malpractice complaint withimelxe

year, however, this also strongly depended on the department (see Table, Supplemental

Digital Content 2, which presents general error experiences and attitudes by department).

Disclosing Errors to Patients

Anaest hesi ol ogi st sliouldabg disclesetetm patientshirrcteasesl withahe s
errord6s harm (see Table 3). However, agr eeme
disclosed strongly varied among departments. Anaesthesiologists thought that disclosing a
seriouserrortoapai ent woul d be very difficult (63%),
competence (28%), and would make it less likely that a patient would sue them (71%), but all
three percentages varied among departments. While anaesthesiologists agreed tisat serio
errors should be disclosed to patients, many reported certain factors might make them less
likely to actually disclose (see Table, Supplemental Digital Content 3, which presents

respondent sé attitudes to error disclosure b

Of all the anasthesiologists, only a third (34%) reported having previously disclosed a

serious error to a patient, while 75% reported having previously disclosed a minor error to a
patient. Of those who had disclosed an error, most reported being satisfied with the
cornversation, that the conversation had no change or a positive impact on their relationship
with the patient, and that they experienced relief after. A minority of anaesthesiologists (12%)

had received any training on how to disclose errors to patients. wdomamost all (93%)
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respondents were either somewhat or very interested in receiving general training on how to
disclose errors to patients, and (95%) either somewhat or very interested in receiving support
from an expert on patient communication aftesesious error (see Table, Supplemental
Digital Content 4, whi ch presents responde

department).

Only two factors were found to independently predict strong agreement that serious errors
should be disclosed to paits. First, anaesthesiologists who had been personally involved in

a serious error were less likely to strongly agree. Second, anaesthesiologists who had
experienced relief after disclosing their last serious error were more likely to strongly agree

compaed to those who had not experienced relief or who had never disclosed a serious error

before (see Table, Supplemental Digital Content 5, which presents all factors tested).

Reporting Errors within the Hospital

Anaest hesiol ogi st s ald rapgrt esrersrie their haspitad increasbdewyth s h o
the errords harm (see Table 4). However, agr
be reported strongly varied among departments. The majority of all anaesthesiologists (93%)
knew that their hosgal has an error reporting system to improve patient safety. Of those who

knew that there was an error reporting system, most had reported an error, and most also
agreed that system changes to improve patient safety occur after errors are reported at their
hospital. However, only 63% of all anaesthesiologists agreed that current systems for doctors

to report errors are adequate. All these percentages strongly varied among departments except
for the reporting of serious errors (see Table, Supplemental Diiptatent 6, which presents

respondent sé attitudes and experiences with
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Three factors were found to independently predict strong agreement that serious errors should
be reported to the hospital: anaesthesiologists were tkely to strongly agree that serious
errors should be reported if they also thought that near misses should be reported to improve
patient safety, if they thought that their hospital implements systematic changes to improve
patient safety after erroere reported, and if they thought that current systems for reporting
errors are adequate (see Table, Supplemental Digital Content 7, which presents all factors

tested).
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Table 1. Characteristics of the Respondents

Characteristic Total Statistics'
N=281
(%)
Response rate 52% c%(4)=33.4, p<.001
Age°© 38.4 F(4, 274) = 3.49, p=.008
(8.62)
Sex c%(4)=9.69, p=.046
Male 158 (56)
Female 123 (44)
Years in practicé 11.7 F(4,274)=5.07, p<.001
(8.89) 9.0
Position® c%(12)=84.9, p<.001
Chief 12 (4)
Senior 100 (36)

Chief Resident 35 (13)

Assistant 134 (48)

%Time in direct c%(8)=8.77, p=.36

patient contaét

0 1(<1)
1-25 2 (1)
26-50 20 (7)
51-75 76 (27)
76-100 182 (65)
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& Statistics report the differences between the five departments.
b Responseate is based on 281 respondents of 542 total possible.
¢ Datais given as mean (SD).

dData is given as mean (SD), and median.

°Due to rounding, total percentages can exceed or fall below 100%.

fFor the test, groups 3 were combined due &mall cell sizes.
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Table 2. General Experience and Attitudes Regarding Medical Errors

Statement Total Statistics

N=281

(%)

Error involvement®

Serious Error 116 (41) c?(4)=8.97, p=.062
Minor Error 220 (78)  ¢%(4)=3.00, p=.555
Near Miss 240 (85)  ¢2(4)=3.55, p=.471
None®¢ 5(1.8)

Medical errors are a seriot 219 (78) ¢?4)=3.91, p=.418

problem

Medical erros are usually cause 160 (57) ¢?4)=31.1, p<.001

by systenfailures?®

Likely to receive a mlpractice 166 (59) c?(4)=24.1, p<.001

complaint within the next yedr

a Statistics report the differences between the five departments.

PData are given as proportion of each group
“Cell sizes too small to be analysed

dData are given as proportion of each group
those who agree plus those who strongly agree.

"Data are given as proportion of each group that it was somewhat likéikelyrthat they

will receive a malpractice complaint within the next year.

Table 3. Disclosing Errors Disclosure to Patients
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Statement Total Statistics

N=281
(%) °
Patients should be informe
about:
Serious Error$ 228 (81) c%(4)=24.3, p<.001
Minor Errors? 215(77) c%(4)=34.8, p<.001
Near Misse$ 53 (19) c(4)=2.28, p=.684
Disclosing a serious errol
would: ¢
Be \ery difficult 175(63) c(4)=14.1, p=.007
Damagepat i ent & 79 (28) c2(4)=12.8, p=.012
my competence
Make it less likely that ¢ 197(71) c%(4)=17.1, p=.002
patient would sue me
Previous disclosure trainirfig 33 (12) c%(4)=10.6 p=.031
Interest in receiving
disclosure training
Not at all interested 18 (6)

Somewhat interested 144(51)

Very interested 118(42)

a Statistics report the differences between the five departments.
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b Due to missing data, total responses range from 281 to 277. Missing data for a department

did not exceed 2 responses for any question.

¢ Data are given as proportion of each group that strongly agrees with the statement. 100% of
respondents either agreed or strongly agreed with the statement.

‘Data are given as proportion of each group
those who agree plus those who strongly agree.

¢ Data are given as proportion of each groupthetpeo nded fAyeso t o t he st:
" Due to rounding, total percentages can exceed or fall below 100%. Cell sizes were too small

to be analysed.
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Table 4.Reportng Errors within the Hospital

Statement Total Statistics

N=281 (%)"

Doctors shouldeport to their

hospital ©
Serious error§ 269 (97)
Minor Errors 206 (74) c%(4)=40.7, p<.001
Near Misses 163 (59) c%(4)=31.5, p<.001

My hospital has anerror 258 (93)

reporting systeniYes)de

Errorspersonallyrepored’

Serious Error 82 (32) c%(4)=6.00, p=.200
Minor Error 147 (57) c(4)=14.7, p=.005
Near Misses 166 (65 c4(4)=33.2, p<.001
None 45 (18

c¥(4)=22.0, p<.001

System changes occuiin 189 (79 c*(4)=15.7, p=.002
hospital after errors are

reported’

Currentreportingsystems are 173 (63) c?(4)=15.7, p=.003

adequates
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& Statistics report the differences between the five departments.

b Due to missing data, total responses range from 281 to 276. Missing data for a department
did not exceed 2 responses for any question.

‘Data are given as proportion of each group
those who agree plus thos®o strongly agree.

dCell sizes were too small to be analyéddata are given as proportion of each group that
responded fiye s ®ataace giveh as progorsian ef macm group that responded

Ayeso to the statement ADoes your hospital

I.

safety?0 Due to missing data, sample size wa
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Supplemental Digital Content Characteristics dhe Respondents by Department

Characteristic Total Departments Statistics
N=281 A B C D E
(%) n=61 n=56 n=58 n=45 n=61

(%) %) (%) (%) (%)

Response rate 52% 79% 39% 50% 53% 51% c’(4)=33.4,
p<.001

Age® 38.4 373 359 392 381 414 F@4, 274) =

(8.62) (9.39) (5.97) (8.09) (7.90) (10.10) 349 p=008

Sex c?(4)=9.69,
p=.046

Male 158 26 32 41 26 33
(56) (43) (57) (71) (58) (54)
Female 123 35 24 17 19 28

(44) (57) (43) (29) (42) (46)

Years in practicé  11.7 10.7 8.5 11.8 11.7 155 F(4,274)=5.07,

(8.89) (10.45) (5.91) (7.93) (7.37) (10.11) P<0%
9.0 60 70 105 90 120
Position® c(12)=84.9,
p<.001
Chief 12(4) 6(10) 2@ 2@ 12 1
Senior 100(36) 15 (25) 24(43) 31(53) 8(18) 22 (36)
Chief Resident 35(13) 0(0) 0(0) 0(0) 1533) 20 (33)
Assistant 134(48) 40 (66) 30(54) 25(43) 21(47) 18 (30)
%Time in direct c%(8)=8.77,
p=.36
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patient contaéf

0 1(<1) 0(0) 1(2 0() 0() 0(0)
1-25 2(1) 00 00 12 00 1
26-50 20(7) 7(12) 5@ 2@3) 3(7) 3(5
51-75 76 (27) 21 (34) 10(18) 1933) 9(20) 17 (28)
76-100 182(65) 33 (54) 40(71) 36(62) 33(73) 40 (66)

2 For the total, the rate is based on 281 respondents of 542 total possible. For A, 61
respondents of 77 total possible. For B, 56 respondents of 145 total possible. For C, 58
respondents of 115 total possible. For D, 45 respondents of 85 total posgitite 6Fcf 120

total possible.

b Data are given as mean (SD).

¢ Data are given asiean (SD)and median

4 Due to rounding, total percentages can exceed or fall below 100%.

¢ For the test, groups B were combined due to small cell sizes.
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Supplemental Dital Content 2 General Experience and Attitudes Regarding Medical Ert

Statement Total Departments Statistics

N=281 A B C D E
(%) n=61 n=56 n=58 n=45 n=61

%) (%) (%) (%) (%)

Error

involvement:?
_ c(4)=8.97, p=.062
Serious Error  116(41) 17(28) 27(48) 28(48) 1533) 29 (48)
c?(4)=3.00, p=.555
Minor Error 22Q(78) 43(71) 44(79) 47(81) 37(82) 49 (80)
c?(4)=3.55, p=.471
Near Miss 240(85) 56(92) 45(80) 50(86) 37(82) 52 (85)

None® 5(1.8) 1(1.6) 1(1.8) 1(1.7) 1(2.2) 1(1.6)

Medical errors 219 52 40 46 33 48 (79) c*4)=3.91, p=.418
are a serious (78) (85) (71) (79) (73)

problem®

Medical erros 160 50 18 32 21 39 (64) c?(4)=31.1, p<.001
are usually (57) (82) (33) (55) 47)
caused by

systemfailures ©

d

Likely to receive 166 48 22 28 31 37(61%) c?(4)=24.1, p<.001
a malpractice (59) (79) (39) (48) (69)
complaint within

the next yeaf
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aData are given as proportion of each group |
b Cell sizes too small to be analysed

‘Data are given as proportion of each group
those who agree plus those who strongly agree.

¢Data are given as proportion of each group that it was somewhat likékelyrthat they

will receive a malpractice complaint within the next year.
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Supplemental Digital Content Attitudesto DisclosingErrors to Patients

Statement Total Departments Statistics

N=281 A B C D E
(%) @ n=61 n=56 n=58 n=45 n=61

%) (%) (%) (%) (%)

Patients should b

informed about:

Serious Error8  22881) 37(61) 48(86) 54(93) 36(80) 53(87) c¥*4)=24.3, p<.001

Minor Errors¢  215(77) 30(49) 46(82) 53(91) 37(82) 49(80) C’(4)=34.8, p<.001

Near Misse§ 53 (19) 8(13) 13(23) 11(19) 8(18) 13(21)

c3(4)=2.28, p=.684

Disclosing aserious

error would ¢

Be ery difficult 175(63) 47(77) 34(62) 40(69) 19(43) 35(58) © (4)=14.1,p=007
c?(4)=12.8, p=.012

Damage 79 (28) 2541) 20(36) 14(24) 6 (13) 14(23)
patientd

competence

Make it less 197(71) 32(53) 37(67) 45(79) 38(84) 4576) c24)=17.1, p=.002

likely that a
patient  would

sue me

Factors which
might make you
less likely to
disclose a serious

errof®
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If patient is 25(9) 3(5) 6(11) 50O 3(7) 8(13) c*4)=3.04,p=.551
unawareof error

If | think patient 68 (24) 8 (13) 1527) 18(31) 1431) 1321) ©(V-722p=125
wo ul dwadtt

to know

If | think patient 10(4) 2(@3) 3() 3() 0(0) 2(3)

would become

angrywith me®

1 f | kdw 8(3) 1(2 2@ 23 1) 23

the patient welf.

If I think | might 41 (15) 12(20) 11(20) 10(17) 2(4) 6 (10) ¢(4)=7.56 p=.109
get sued

If | think the 121(43) 14(23) 26(46) 34(59) 23(51) 24(39) ©(#)=17.6p=001
pai e nt w

understand wha

| was telling

them

@ Due to missing data, total responses range from 281 to 277. Missing data for a department

did not exceed 2 responses for any question.

b Data are given as proportion of each group that strongly agrees with the statement. 100% of
respondents either agreedstrongly agreed with the statement.

‘Data are given as proportion of each group
those who agree plus those who strongly agree.

iData are given as proportion tattmestach group |

€ Cell sizes were too small to be analysed.
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Supplemental Digital Content Experiences witlbisclosing Errors to Patients

Statement Total Department Statistics

N=281 A B C D E
(%) @ n=61 n=56 n=58 n=45 n=61

(%) (%) (%) (%) (%)

Previously 94(34) 15(25) 23(41) 20(35) 15 (33) 21(34) c*4)=3.67 p=.453
disclosed serious
error®
Satisfied with 74 (80) 10(67) 19 (83) 17(85) 14(93) 14(70)
disclosure (%
somewhat ol
very satisfied)
c
Impact  on 83 88) 13(87) 19(83) 1995) 15(100) 17(81)
relationship
with patient?
(% no chage,
somewhat ol
very positive)
Experienced 77 (83) 12(80) 17 (74) 18(90) 13 (87) 17(85)
relief after
disclosire (%
agree anc
strongly

agreef
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Previously 211(75) 36(59) 38 (68) 51(88) 40 (89) 46(75) c*(4)=19.7 p<.001
disclosed minor
error®
Satisfied with  183(87) 30(83) 34 (90) 45(88) 38 (95) 36(80)
disclosure (%
somewhat ol
very
satisfiedy
Impact on 196(92) 29(81) 38(100) 48(94) 39 (98) 42(91)
relationship
with patient?
(% no chage,
somewhat ol
very
positivey
Experienced 184(88) 32(89) 36 (95) 46(90) 32 (80) 38(86)
relief after
disclosire (%
agree anc
strongly

agree)’

Previous 33(12) 1423) 6(11) 6(10) 2(4) 5(8) c*4)=10.6 p=.031
disclosure

training®
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Interest in

receiving

disclosure

training®
Not at all 18(6) 10(16) 0 (0) 3() 3(7) 2 (3)
interested
Somewhat 144(51) 42(69) 26 (46) 28(48) 28(62) 20(33)
interested
Very 118(42) 9 (15) 30 (54) 27(47) 14 (31) 38(63)

interested

Interest in

communication

expert  support

after serious

error
Not at all 10(4) 1(2) 2(@4) 4(7) 1(2 2 (3)
interested

Somewhat 67 (24) 14(23) 13(23) 8(14) 20 (44) 12(20)

interested

Very 199(71) 45(74) 41 (73) 44(77) 24 (53) 45(74)
interested

Already 41) 12 0(0) 1) 0( 2@
receive
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@ Due to missing data, total responses range from 281 to 279. Missing data for a department

did not exceed 2 responses for any question.

PData are given as proportion of each group |
‘Data are given as proportion of each group

ever disclosed a serious error to a patient?
‘Data are given as proportion ofemamcth HGHowWwe
ever disclosed a minor error to a patient?0o0

¢Due to rounding, total percentages can exceed or fall below 100%. Cell sizes were too small

to be analysed.
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Supplemental Digital Content. F~actorsAssociated with Strong Agreement That Seric

Errors Should Be Disclosed to Patients

Variable OR (95% CI) p-
value
Demographic characteristics
Years in practice 0.984(0.5911.019) .370
>75% of time in direct patient contact 1.00 (.5191.937) .993
Age 0.994 (0.9581.030) .729
Sex 0.984 (0.5241.858) .960
Language (German vs French) 1.356 (0.718.559) .342
Religion® .235
Attitudes about malpractice
Somewhat likely or likely that they would receive 0.690 (0.3421.390) .294
malpractice complaint within the next year 8@mewhat
or very unlikely)
Disclosing a serious error would make it less likely thi 1.589 (0.8133.109) .180
patient would sue me (agree)
It might make me less likely to disclose a serious errc 1.718 (0.7498.937) .210
a patient if | think | might get sued (yes)
Attitudes about patient safety
Medical errors are one of the most serious problem 1.397 (0.6652.934) .384
health care (agree)
Medical errors are usually caused by the failure of « 0.763 (0.3791.538) .448

delivery systems, not the failure ioflividuals (agree)

Attitudes about disclosure
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Disclosing a serious error to a patient would be v 0.920 (0.4641.825) .812
difficult (agree)

Disclosing a serious err 0.858(0.4311.709) .664
in my competence (agree)

Endorsement of potential factors that might decre 0.871 (0.6421.180) .379

willingness to disclosg

Prior experience
Personally involved in a near miss or minor error (yes 0.813 (0.2582.596) .722
Personally involved in a serious error (yes) 0.474 (0.2340.959) .032
Experienced relief after disclosing last serious error 4.950 (1.22719.965) .028

disagree plus never disclosed a serious error)

Abbreviations: ORpdds ratio; Cl, confidence interval.

& Variable consisted of four levels, the three corresponding odds ratios are not reported due to
space constraints

PComposite variable representing number o f
A Whi c h dofvingtfdeters rhightl make it less likely that you would disclose a serious

error to a patient: (a) if the patient is unaware that the error happened, (b) if I think the patient
would not want to know about the error, (c) if | think the patient would be@nge/ with me

(d ) if 1 didndét know the patient very wel/,

patient would not understand what | was tell
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Supplemental Digital Content Reporting Errors within the Hospital

Statement Total Department Statistics

N=281 A B C D E
(%) @ n=61 n=56 n=58 n=45 n=61

(%) (%) (%) (%) (%)

Doctors should
report to their
hospitai P
Serious 26997) 60 (98) 52 (96) 57 (98) 40(91) 60(100)
errors
Minor 206(74) 27 (44) 43 (78) 48(83) 33(75) 55 (92) c*4)=40.7, p<.001
Errors

2 _
Near Misses 16359) 20 (33) 39 (71) 45 (78) 21(48) 38 (63) ¢ H731:5 p<001

My hospital 25893) 61(100) 55(100) 58(100) 26(59) 58 (95)
has an error
reporting

system(Yes)¢d

Errors
personally
repored
Serious 82(32) 15(25) 19(35) 34(60 9 (35) 40 (69
(32) 15(25) 19(35) 34(60 9(35) 40(89) . o0 o
Error

Minor Error  147(57) 38 (62) 22 (40) 30 (53 14(54) 43 (74) c2(4)=147, p=.005

Near Misses 166(65) 55 (90) 28(51) 14 (25 10(39) 24 (41) c¥(4)=33.2, p<.001
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None 45 (1§ 4 (7) 15(27) 1429 9(35) 3(5 c(4)=22.0, p<.001
%(4)=15.7, p=.002
System 18974) 50 (82) 27 (52 44 (79 2074 48(@8) C© VTP
changes occu
in hospitalafter
errors are

reported®

Current 17363) 43 (71) 26 (48) 39 (67) 20(47) 45 (75) c?*(4)=15.7, p=.003
reporting
systems are

adequate®

@ Due to missing data, total responses range from 281 to 276. Missing data for a department

did not exceed 2 responses for any question.

PData are given as proportion of each group
those who agree plus tr@who strongly agree.

Cell sizes were too small to be analy8ddiata are given as proportion of each group that
responded Ay e s°@ataave gitveh as popomidn efre&cim group that responded
Ayeso to the st at e nveanterrofirBporeng systemua imphovespatient a | F

safety?0 Due to missing data, sample size wa
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Supplemental Digital Content. Factors Associated with Strong Agreement That Ser

Errors Should Be Reporting to Hospital

Variable OR (95% CI) p- value

Demographic characteristics

Years in practice 0.943 (0.9140.973) <.001
>75% of time in direct patient contact 1.19 (.7131.985) 507
Age 0.951 (0.9220.980) .001
Sex 0.970 (0.6131.662) .970
Language (German vs French) 1.141 (0.6941.876) .604
Religion® .848

Attitudes about patient safety (agree/disagree)
Doctors should report near misses to improve pai 2.930 (1.7125.017) <.001
safety
Medical Errors are one of the most serious problen 0.921 (0.5091.666) .784
healthcare
Medical Errors are usually caused by failure of ¢ 0.897 (0.5311.517) .686
deliverysystems, not failures of individuals
At my hospital, system changes to improve pat 2.097(1.1553.807) .015
safety occur after errors are reported
Current systems for doctors to report errors 1.782 (1.062.991) .029

adequate

Malpractice risk
Somewhat likely or likely that they would receive 1.389 (0.82&2.335) .215
malpractice complaint within the next year (

somewhat or very unlikely)
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Prior Experience
Personal involvement in a serious error (vs other € 1.006 (0.608L.663) .982
involvement or none)
Previously reported a serious error (vs reporting o 0.939 (0.5371.643) .826

errors or none)

aVariable consisted of four leveld)e three corresponding odds ratios are not reported due to

space constraints
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4.4.Discussion

This study has resulted in a number of key findings. First, very few respondents had received
any disclosure training despite great interest in such traiSiagond, respondent showed a

low willingness to report minor errors and near misses. Third, our data points towards an
important influence of local culture on the willingness to report and disclose errors, and that

legal fears may not be the most importiaatrier to error disclosure and reporting.

Respondent sé widely endorsed disclosing harr
disclose serious errors and minor errors is comparable to the findings of the largest study
conducted to date on errdisclosure involving physicians from multiple specialties in the
United States and Canada.[22] However, while all respondents agreed that they should
disclose serious errors to patients, many reported certain factors might make them less likely
to actual disclose. Anaesthesiologists who had been personally involved in a serious error
were also less likely to strongly agree that serious errors should be disclosed to patients,
despite the majority of respondents who had previously disclosed a seriousepoxing

positive experiences. This is somewhat concerning and may reflect the significant emotional
impact that serious errors can have on physicians. Furthermore, a number of respondents
disagreed that they should disclosure minor errors to patieriisreTis an ethical
responsibility to maintain honest communication with patients and their families even in cases
of less harmful errors, and studies conducted internationally have indicated that patients are
virtually unanimous in wanting all harmful ersodisclosed.[224] Disclosing an error is one

of the most complex and difficult conversations that occur in healthcare, and provides some
unique challenges to medical specialties such as anaesthesiology given the limited contact
with the patient, the abace of an ongoing professional relationship, and the complex teams

in which anaesthesiologists typically work.f26] The complexity of these situations calls for
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a strategy of training and supporting clinicians in relation to this process. Howevefewery

of the respondents in our study had received any education or training regarding disclosure,
although nearly all of the respondents were interested in receiving such education. Increasing
anaesthesiologistso tr ai ni ndudteitnining)ed eqaipa | S
them with the skills to conduct these difficult discussions may be an important step in

increasing error disclosure.

The vast majority of respondents were aware that their hospital has an error reporting system
and agreed thagerious errors should be reported to their hospital to improve patient safety.
However, compared to other international studies in other specialities, we found much lower
agreement rates for reporting minor errors and near misses. For instance, a 20Quddy.S.
found that a majority of paediatricians agreed that they should report not only serious errors,
but also minor errors (90%) and near misses (82%) to their hospital.[21] While there were
significant differences between departments regarding this, isisis overall low willingness

to report minor errors and near misses to the hospital is surprising given the leadership Swiss
anaesthesiologists have previously shown in relation to error reporting. The low willingness to
report near misses is particularconcerning as there has been a growing emphasis in
medicine, following the example of other high risk industries, to report near misses as they
occur more frequently and provide valuable lessons without the harm to patients.[27] This
low willingness mayreflect a lack of confidence among Swiss anaesthesiologists that their
hospitals will treat these reports in a reasonable way. Respondents may also find reporting
systems cumbersome and time consuming, think the incident is too trivial, and be receiving
insufficient encouragement and feedback on the lessons learnt from repdr®§,[12B
Indeed, respondents in this study were more likely to strongly agree that serious errors should

be reported if they believed that reports are being used to improvet [zaiety. Anticipated
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ineffectiveness of reporting has been identified as major barrier to error reporting.[28] In a
recent Swiss study, the most important influence on the willingness to report was the
transparency of the incident reporting system proeeduo potential users; perceived

effectiveness of reporting was a relevant antecedent at the individual level.[29]

The risk of malpractice complaints is an issue that is well known among
anaesthesiologists,[30] and over half of all respondents thobghittwas likely that they

would receive a malpractice complaint within the next year. International studies examining
cliniciansd views regarding error communicat
of the most pervasive barriers to open cmmication.[10,17] However, our study found that
respondent sé attitudes about malpractice did
serious errors. Indeed, the majority of respondents thought that disclosing a serious error to a
patient woull make it less likely that the patient would complain about them. These findings
support previous research that suggests that the legal environment may have a more limited

i mpact on physiciansd error communiof@gtion at

Instead, the culture of medicine itself may be a more important barrier to error communication
than the malpractice environment as has been suggested by Gallagher in 2006.[22] Our results
support this conclusion as we found significant differencesttitudes between departments
regarding error communication. Given that this study only included clinically active
anaesthesiologists working in university hospitals, and that Switzerland is a reasonably small
and dense country, these large differenaes remarkable. While differences between the
French and German speaking parts of Switzerland are often expected, this was not confirmed
(data not shown as locations have been anonymised). Previous research has found that

physician attitudes generally vamyore by specialty than by country, which points to the role
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of medical cultur e, particularly that of the
However, partly due to their sampling technique, these studies did not report on subgroup
analysissuch as department. I n contrast, our stu
al |l university hospitals6é anaesthesia depart
individual department/hospital culture towards error communication dgtesagly. As these

differences are likely due to issues concerning leadership and the prevailing ethos in the
broader organisation, heads of department and hospital chiefs need to be aware of how
important local culture seems to be when it comes to eaimmunication. However, further

research is required to examine the reasons behind these department/hospital differences and

the action needs to address these.

This study has some limitations. With the response rate being less than 60% (281/542; 52%) a
generalisation of the results to all anaestHtf
hospitals is not possible. However, as those who responded to our survey are likely to be
generally more motivated and more interested in error communicatam the non
respondents, the low willingness to communicate minor errors and near misses should be
taken seriously. Our study has the usual limitations of argptirted questionnaire: we do not
know how often anaesthesiologists actually communicatedsewtith the hospital or to
patients. Social desirability may have resulted in an-oseorting of error communication.
However, this only reinforces the main result of our study that error communication remains
clearly incomplete and problematic even amgpothe more motivated and interested
anaesthesiologists. There may be hospgipecific and countrgpecific differences in
anaesthesiologistso attitudes t hat mi g ht
anaesthesiologists in other countries. Howetlege significant differences in attitudes found

between departments regarding error communication suggests that these issues need to be
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dealt with regionally. Furthermore, the percentage of physicians who come from adjacent
European countries is known tee considerable in Switzerland. Finally, while we used
definitions for medical errors that have been well established in the literature, there can be

wide disagreement in practice about whether a certain event constitutes an error.
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Abstract

Background: Cliniciansinvolved in medical errors can experience significant distfEss.

study aims to examine (1) how medical errors impaeesthesiologists key work andlife
domains, (2)anaesthesiologistsattitudes regarding support after emsoir(3) and which
anaesthesiologistare most affected by errors.

Methods: A mailed cross sectional survey completed by 281 of the 542 clinically active
anaesthesiologists (52% response rate) workang Swi t zer |l andds five
between July2012 and April 2013.

Results Respondents reported that errors had negatively affected anxiety about future errors
(51%), confidence in their ability as a doctor (45%), ability to sleep (36%), job satisfaction
(32%), and professional reputation (9%). Respdent sé6 | i ves were mor e
as error severity increased. Ninety percent of respondents disagreed that hospitals adequately
support them in coping with the stress associated with medical errors. Nearly all of the
respondents (92%) repodideing interested in psychological counselling after a serious error,
but many identified barriers to seeking counsellindgowever, there weresignificant
differencesbetween departments regardiegrorrelated stress levels and attitudes about
errorrelaed support. Respondents were more likely to experience certain distress if they were
female, olderhad previously een involved in a serious error, andredissatisfied withtheir

last error disclosure.

Conclusion Medical errorseven minor errors and near misses, can have a serious effect on
clinicians. Healthcare organisations need to do more to support cliniciacping with the

stress associated with medical errors
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5.1.Introduction

The phrase fisecoduded wm 20OQ to mghlght the Sgnificamtt emational
impact that physicians involved in errors can experi¢hceDistress following error
involvement is not only a tragedy for the individual clinician, but also poses risks for future
patients. Empirical wdence suggests that individuals involved in major errovgithout
sufficient support often suffer burrout and depressive symptoms, which may increase the
risk for future errors and loss of empafl2y5] Furthermore, while physicians often desire
support in coping with the stress associated with medical errors many feel that hospitals fail to
adequately support thef@] although research suggests that established services are

underused7]

While there has been research involving anaesthesiologistsiremg the impact of
perioperative catastrophes and stiesgeneral8-10] there has been limited research on the
impact of errors on anaesthesiolog{dt$:13] Furthermore,ittle is known about the impact

of error involvement on clinicians outside the United States and empirical data from Europe
remains limited. Quantitative data is needed to gain an understanding of the prevalence of the
negative consequences following medierrors and thus the potential need for supportive

measures.

In Europe, the Swiss Patient Safety Foundation was the first organization to systematically
examine t he i s s ukE418]fHowewretbheohardllingvaf mddicaimesrors in
gener al is varied in Switzerland. Whil e the
set up one of the first critical incident reporting systems internationally in [19D6,
implementation of reporting sims remains mixefdl7] While most systems are voluntary

and anonymous, some hospitals mandate the reporting of certain[&8ofeere can also be

100



multiple reporting systems within the same hospitals, with some departments operating
reporting systems iaddition to the hospitakide system in placfgl8 A recent study also

found that less than half of the responding Swiss hospitals currently have an error disclosure
policy.[19] In cases of harm causing errors, Swiability law differentiates betweeneH-
employed and employed clinicians. While it is mandatory fores@iployed clinicians to have
professional liability insurance to cover any damage caused, public hospitals are typically

liable in cases of damage involving hospital employed physicians.

As a part of a broader study into medical error communication in Switzgd&hdlinically

active anaesthesiologists working in Switzei
anaesthesia were surveyed due to anaesthesiologists frequent irerdlverarrors and long

standing interest in patient saf¢0-21] The aim was to examine how medical errors impact
Swiss anaesthesiologists in key work and | if
support after errors, and which anaesthegists are most affected by errors. We
hypothesizedhat attitudes towards support after errors are connected to hospital culture and
policies, and hence we will compare differences in attitudes between departments. The
primary outcome measure is the emodl and professional impact of errors, attitudes

towards support following errorand factors predicting increased distress.

5.2.Methods

The study was approved by Prof A Perruchoud, Chairperson of the Ethics Committee of

Basel, on 6 January 2012. Infoed consent was implied by returning the survey.
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Survey Implementation

This anonymous survey was conducted between July 2012 and April 2013. Surveys were not
sent to departments at the same time due to logistic considerations and availability of
departments. Surveys were mailed to a total of 542 clinically active anaesthesiologists
working in Switzerlandds five university hos
(n=77), department B (n=145), department C (n=115), department D (n=88¢padment E

(n=120). Participation was encouraged through repeated email reminders via the Chiefs of

Departments.

Survey Contents

The survey was a modified version of a survey conducted in the North American setting,[6]
which was kindly provided by Thoas H. Gallagher from the University of Washington.
Questions were translated into German and French and were pilot tested with a total of 11
medical doctors (five German speaking, six French speaking) to ensure clarity and item
comprehension. Respondentsere asked to indicate types of medical errors they had
personally been involved in. Definitions established in previous studies were provided at the
beginning of the questionnaire: medical error (the failure of a planned action to be completed
as intendedr the use of a wrong plan to achieve an aim), serious error (error that causes
permanent injury or transient but potentially {ifeeatening harm), minor error (error that
causes harm which is neither permanent nor potentially life threatening) anchissafan

error that could have caused harm but did not, either by chance or timely interventi@g).[22
The impact of errors was assessed by asking if errors affected five work and life domains
(Yes/No). The issue of support after errors was assessesking aespondents if hospitals
adequately support them in coping with the stress associated with medical efpoist (4

Likert scal e Astrongly disagreeo to Astron:g
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psychological counselling after a serious effoil n o t at al |l interestedo
and whether certain factors would be barriers to seeking counselling (Yes/No). Demographic
guestions asked for respondent s6 age, sex,
percentage of time they sein direct patients contact. The survey took approximately 10

minutes to complete.

Statistical Analysis

Descriptive statistics included means and standard deviations for continuous variables and
percentages for categorical variables. Questions thdt4igeint Likert response scales were
dichotomized at the midpoint (agree vs disagree) because sample sizes for some cells were
often too small to be analysed. To analyse characteristics of respondents, the impact of errors
and support after an error, wesadl chisquared tests for categorical data artdsts for
continuously distributed data. To assess potential predictors of increased distress following
errors we first preselected 17 candidate predictors, including demographic characteristics,
prior error involvement, attitudes about errors, and prior experience with error disclosure
based on theoretical considerations and previous findings.[6] The predictor years in practice
was removed from all analyses as it was highly correlated with age (r=.95) aitidrpo
(r=.76). We then used three different models to test the impact of these predictors. First we
ran univariate regression analyses for each predictor in a separate model, providing regression
coefficients unadjusted for all other predictors. Secondisesl multiple regression models to

test all predictors simultaneously, providing regression coefficients adjusted for all other
predictors. Multiple regression models often suffer from overfitting, especially if the number

of predictors is high relativeotthe number of cases,[24] leading to models having low
predictive accuracy when predicting new samples. In order to avoid overfitting we used a

variable selection procedure, penalized regression, as a third model. In penalized regression,
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model coefficiets are deliberately shrunk by implying a penalty term to the estimated sum of
squares of the residuals when fitting the model. As a consequence these models are somewhat
more biased than those obtained from multiple regression, but instead exhibit strongly
increased predictive accura@b] For penalized regression we used the grouped exponential
lasso (GEL) technique as implemented in the R package grpreg (Breheny & Huang,
submitted). The GEL is a regularization technique that basically eliminates uramiport
predictors from the model by setting their coefficients to zero. Relevant predictor variables in
contrast remain in the model, their coefficients being usually shrunk towards (but not to) zero.
Thus predictors whose coefficients from penalized regredsave not been shrunk to zero

are likely to be predictive when replicating the study under consideration. The predictive
accuracy of the model is determined by cross validation. Thus predictors are considered as
relevant if their coefficients turn out tee nonzero in the best fitting model based on cross
validati on. The term Agroupf in GEL refers
more than two levels are not decomposed into dummy variables and tested individually, but
tested as a whol&ince for the GEL no tests of significance are yet available we refrain from
reporting pvalues[26] Since the outcome variable was dichotomous the penalized regression
model was based on a logistic regression model. Significance level alpha was sé&; to 0.0

assuming tweailed tests.

5.3.Results

Characteristics of Respondents
The response rate of the survey was 52% (281/542). Overall, 56% of respondents were male,
respondents had been in practice for a median of 9.0years and 92% of respondents gpent mor

than half of their time in direct patient contact. Response rate, mean age, sex ratio, mean years
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in practice, and position all significantly varied among departments, whereas percentage of

time in direct contact with patients did not

Impact of Errors

Distress following errors was reported by many anaesthesiologists (see Table 1). Respondents
reported that errors that they had been involved in particularly negatively affected their
anxiety about future errors (51%) and their confidence in their absity doctor (45%), both

of these percentages strongly varied among departments. Ninety per cent of anaesthesiologists
reported that at least one of the five areas of their lives was negatively affected.
Anaesthesiologists who had experienced an error dieided into three groups depending on

the most severe type of error in which they had been involved: a serious error, a minor error,

or a near miss. Anaesthesiologistsod |lives WEe
severity increased thoughe impact was still considerable even for minor errors and near

misses (see Figure 1).

Support After An Error

Ninety per cent of anaesthesiologists disagreed that hospitals adequately support them in
coping with the stress associated with medical er@0% strongly), these percentages
strongly varied among departments. Niretyp per cent of anaesthesiologists reported that
they were somewhat or very interested in psychological counselling after a serious error.
However, anaesthesiologists identified number of barriers to seeking psychological
counselling. For instance, 34% of respondents felt that they did not have time to take time off
work, 17% were concerned that the use of psychological support would be noted in their
personnel file, 17% did nobelieve that counselling would be helpful, although these

percentages strongly varied among departments (see Table 2).
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Factors Predicting Increased Distress

Factors that were found to be predictive fo
errandoinloss of confidence in ability as a d
of future errors and losing confidence in their ability as a doctor both varied depending on the
depart ment anaest hesiol ogi st s rocsavasehigter tltam. Fer
that of males, whereas for confidence in ability as a doctor differences between sexes were
either absent (multiple regression) or present but of small magnitude (univariate and penalized
regression). Anaesthesiologist who had previobgen involved in a serious error reported
increased anxiety of future errors and decreased confidence in their ability as a doctor relative

to those who had not been involved. In addition, anxiety of future errors was increased in
anaesthesiologists wheere dissatisfied with how both their last minor and their last serious

error disclosure went. Finally loss of confidence in their ability as a doctor increased with

i ncreasing age. For outcomes dfabilitlenort o sl e
the penalized regression model returned any significant predictive factors, respectively. Only

the univariate models lead to significant results in two or one cases, respectively, but
correcting for multiple testing rendered these results-gigmificant. For the outcome
Aprofessional reputationo cell sizes were t

three outcomes are therefore not shown in Table 3.
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Fig. 1 Impactof errors by level of severity. Serious el minor erro and near miss

[

63%
Anxiety about future errors 44%

44%

54%
Confidence in ability as a docto 44%

27%

43%
Ability to sleep 34%

21%

36%
Job satisfaction 32%

27%
14%
Professional reputation 6%

6%

0% 10% 20% 30% 40% 50% 60% 70%

107



Table 1. Impact of Errors

Statement Total Department p-

value

N=281 A B C D E
(%) n=61 n=56 n=58 n=45 n=61

(%) (%) (%) (%) (%)

Error involvementhas
negatively impacted

Job satisfaction 91 (32) 20(33) 13(23) 22(38) 15(33) 21 (34) .540
Confidence in ability 127(45) 16 (26) 25 (45) 30 (52) 20 (44) 36 (59) .006
Professional 26 (9) 4 (7) 6 (11) 4(7) 4(9) 8(13) .709
reputation

Anxiety about future 143(51) 16 (26) 30(54) 31(53) 31(69) 35 (57) <.001
errors

Ability to sleep 100(36) 23 (38) 16 (29) 23 (40) 16 (36) 22 (36) .782

No impact 29 (10) 8(13) 9(16) 8(14) 1(2) 3(5) .078

aDataaregivengsr oportion of each group that respon
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Table 2. Support Following Errors

Statement Total Department p-
value
N=281 A B C D E
(%)? n=61 n=56 n=58 n=45 n=61

(%) (%) (%) (%) (%)

Hospitals adequatel 248 (90) 57 (93) 51 (94) 55 (97) 40 (89) 45 (75) .001
support doctorsafter
medical errors

(disagree)®

Interested in 258 (92) 58 (95) 50 (91) 54 (93) 41 (90) 55 (90) .609
psychological
counselling after a

SERIOUS errof

Reasons for  not
seeling psychological
counsdling: @
Unableto take time 95 (34) 11 (18) 24 (43) 23 (40) 13(29) 24 (39) .026
off work.
Concerned not 31(11) 5(8) 5 (9) 8(14) 6(13) 7(12) .834
confidentialin case
of lawsuit.
Concernedt would 49 (17) 4 (6) 19(34) 10(17) 7(16) 9(15) .003
be noted in my

personnel file.
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Concernedt would 16 (6) 3 (5) 5(9) 3 (5) 1(2 4 (7) .684
affect liability

insurance.

Concerned 46 (16) 6(10) 11(20) 12(21) 3(7) 14 (23) .086
colleagues  woulc

judge negatively.

Belief it would not 49 (17) 5 (8) 6 (11) 12(21) 16(36) 10(16) .003

be helpful.

@ Due to missing data, total responses range from 281 to 277. Missing data for a department
did not exceed 2 responses for any question.

PData are given as proportion of each group

includes those who disagrekipthose who strongly disagree.

¢ Data are given as proportion of each group e somewhat or very interestéu having

access t@sychological counsellingfter a serious error.

iData are given as proportiothestafemetach group |
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Table 3. Factors Predicting Increased Distress

Predictor Anxiety about future errors Confidence in ability as a doctor
Univariate| Multivariate | Penalized Univariate| Multivariate | Penalized
Model Model ModeF Model Model ModeF
Departmert o [ diff (B (B diff
Demographic characteristics
Positior? ins ins no diff ins ins no diff
>75% of time in direct patient contact 0.917° 0.867" 1 0.954 1.163 1
Age 1.043% 1.331™ 1 1.232 1.529 1.446
Sex 0.513** 0.274*** 0.364 0.688 0.597 776
ReligiorP [ [ no diff s s no diff
Prior Error Involvement By Severity
Near Miss 1.389% 2.040™ 1 1.195 1.257 1
Minor Error 1.187" 0.634" 1 1.357 1.350 1
Serious Error 2.304*** 4.714%** 2.321 1.876* 3.123** 2.173

Attitudes About Error
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Hospitals support physiciar 1.041" 0.870™ 1 0.694" 0.716™ 1
adequately in coping with stress relal
to errors (disagree)

Somewhat likely or likely that the] 1.028" 0.932" 1 0.944" 0.806" 1
would receive a malpractice compla
within the next year (vs somewhat
very unlikely)

Medical Errors are usually caused | 1.296™ 0.952" 1 1.282" 1.113" 1
failure of care delivery systems, n

failures of individuals (disagree)

Prior Experience with Errors Disclosure
Dissatisfied/satisfied with how the [ [ 0.70F [ [ 1
last serious error disclosure went/r
disclosing
Dissatisfied/Satisfied with how the P * P * 0.473 [ [ 1

last minor error disclosure went / n
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disclosing

2 In penalized regression models, caaéfints on the logit scale are shrunk toward O relative to the multiple regression model and uninformative
coefficients are actually set to 0. Since odds ratios are reptrese, are accordingghrunktowardl, or set to 1 if uninformative.

b Predictors deartment, religion, position, argtior experience with errors disclosure (last two rola) more than two levels and no coefficients

are reported. Significances shown refer to the omnibus test of differences among the different levels. For therpedeljzadce no signdances

are reported fnasitf fonemednd htehdtevetl sl avas not shrunk to O and Ano di f
¢ Satisfiedversusnot satisfied or not available

d Coefficient denotes odds ratio of level one relative to the mean of the other two levels

Note. Coefficients are all standardized.
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5.4.Discussion

The two key findings to emerge fr anmonly hi s
experienced distress, even after a minor error or near miss, and that the vast majority of
anaesthesiologists disagreed that hospitals adequately support them in coping with the stress
associated with medical errors. These results are consisténtheilargest study conducted
internationally to date on medical errors involving 3171 physicians from multiple specialties

in the United States and Canada published in 2007 by Waterman and coll€&glespite

the physicians involved coming from differtehealth systems and specialities.

There were, however, significant differences between departments regardingelatext

stress levels and attitudes about ersdated support. Increased anxiety of future errors and
losing confidence in their abilitgs a doctor significantly varied depending on the department
anaesthesiologists came from, and while the vast majority of anaesthesiologists disagreed that
hospitals adequately support them in coping with the stress associated with medical errors,
there vas significant variation between departments. The differences likely have their root in
the heterogeneous clinical landscape in Switzerland, which is a result of the large degree of
political autonomy of cantons and local communities. It is not clear, verwehether the
differences in attitudes regarding erretated support are due to department/hospital culture,

or reflect actual differences of support provided by hospitals. Further research is required to

establish the root of these differences.

In contrast, Waterman and colleagues found that respondents from the United States and
Canada did not differ significantly in their errglated stress levels and attitudes about error

related suppoiftc] However, partly due to their sampling technique, shigly did not report

S

on subgroup analysis such as department. OQur
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of all university hospitalsd anaesthesia dejg

that individual department/hospital culture irghces certain erraelated stress levels.

Certain anaesthesiologists were also found to be more likely to experience increased distress,
which support systems will need to take into consideration. Similar to previous re&#arch,

those dissatisfied witkheir last error disclosure were much more likely to report increased
anxiety about future errors. This highlights the dn@g r m | mport ance of a
disclosure experienceo, not only for affect
clinicians. Indeed, providing support for error disclosure towards patients may also mitigate

emotional distress associated with future errors.

Support systems will also need to address the barriers anaesthesiologists identified in relation

to seeking suppart 6 That coll eagues would judge nega
seeking support by 16% of respondents. While many physicians find it difficult to talk to
colleagues about mistakpa/-28] many wish to receive support from colleagues in the
aftermath 6 an errorf4,28 It has been suggested that supporting a culture of constructive
criticism amongst coll eagues may be an i mpgc
against stress following medical error involvemgl8 Furthermore, a third of respdents

thought that they did not have time to take time off work, which is also similar to Waterman

and coll eaguesd Nor t[bB] Thenmabiliy coatake tiné affdwmork foi ndi n
receive support has also been an issue of concern in studies iegaiia impact of
perioperative catastrophes. For instance, White and Akerele surveyed 251 English
anaesthesiologists. While the majority agreed that it was reasonable for medical staff not to
take part in operations for 24 hours after an intraoperatizetda |, Agiven t he ¢

financial, logistical and personnel implications involved in employing secondary operating
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teams and cancelling elective operating lists, this notion was rejected by the majority as
i mpr ad¢lt]i Whailt.ed and A k e rdaione that allr depaamentg should
nevertheless provide for time off if the circumstances require it, is equally applicable to cases

of errors.

Our response rate was 52%, which is lower than that achieved by Waterman and colleagues
(64%)]6] but is comprable to previously published survey studies of physidid229 This

study has the typical limitations of survey studies. Recall bias may have affected results due
to the length of time since the event, degree of detail remembered, and significameatof
However, in the case of our study it is likely that recall in the event of emotionally important
events such as errors remains high although we cannot fully exclude that individual sensitivity
and age related factors have influenced r¢d&8)l.Respnder bias may have also influenced

the results as those who responded to survey are more likely to be generally more interested in
medical errors and more willing to be open about their distress. Social desirability may have
resulted in an undeeporting of error distress. Participants in our sample were clinically
active anaesthesiologists from the five university hospitals in Switzerland which may limit
generalizability. However, in favour of wider generalizability is the fact that the percentage of
physicians who come from adjacent European countries is known to be considerable in
Switzerland. Furthermore, the significant differences found between departments in error
related stress levels and attitudes about eglated support suggests that regicstatlies are

crucial to understand the impact of errors.

It is clear that healthcare organisations need to do more to support clinicians in coping with
the stress associated with medical error s.

medical eror as they are not offered the support that they f@@d-or example, Joesten et
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al. report that only 10% to 30% of respondents to their survey reported that various support
services or interventions were actively offered to them after an ind@#nfThis may
potentially occur more often after minor errors and near misses because the incident is not
considered serious enough. It is therefore important that heads of departments and hospitals
chiefs are aware that even minor errors and near misses asen ah serious effect on

clinicians.

Scott and colleagues have reported a-pwent trajectory involving the six stages (1) chaos

and accident response, (2) intrusive reflections, (3) restoring personal integrity, (4) enduring

the inquisition, (5) obtaimig emotional first aid and (6) moving §82] Given this trajectory,

they note that Al nstitutional progr aisks coul
professionals immediately after an event, and appropriate support could be deployed to
expedte reovery and mitigat e [33dndeed, shere aeerbeeea o u't
number of institutional interventions and experiences regarding supporting clinicians
following errors reported in the literatupgl, 3336] | t has been suggested
reasons that health care organizations do not routinely offer emotional support might be that
their |l eaders do not know how to dev@d3op anc
Scott and colleagues found that in the absence of another structuméate, it took the

University of Missouri Health Care system nearly four years to develop and implement a
second victim support proceld6] To assist healthcare organisations in developing and
implementing a second victim support system, Pratt anéamles have designed a toolkit

which can be requested free of charge in exchange for feefR@didore research is needed

in Europe on local support systems, however, European organisation may be able to use the
experiences of these U.S: organisation®real in the literature as a guide to developing and

implementing their own support systems.
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Conclusion
Medical errors, even minor errors and near misses, can have a serious effect on clinicians.
Healthcare organisations need to do more to support elirsicin coping with the stress

associated with medical errors.
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Summary

As a part of a broader study into medical error communication in Switzerland, 23 key
medicolegal informants in Switzerland were interviewed. A major theme to emerge from
these discussions was thesue of criminal liability. This article presents these findings and
considers whether the current system in Switzerland is a morally meaningful and just system

of culpability in light of theoretical and ethical considerations.

6.1.Introduction

Mari anne Paget argues in her | andmark book
|l nterpretation of Medical Worko that mistake
she <cal l-rsi dadne n6é earcrtoirvi t y6 pr eci shehdyradiseccomu s e i
the human body.[1] The consequences of such medical errors can be immense, causing

disabling injuries or death to hundreds of thousands of patients worldwide each year.[2]

When things go wrong At he uldame, l[demhnd ne@ibution e s p o1
and compensation, and seek assurance that th
i mportant role in meeting societyds need f o
this may be achieved is via the criminal lamwh i ch Ai s t he strongest
which the state can hold an individual to account for actions that are contrary to the public
interest. of 4] However, with harm causing eve
the blatantly reckless to momentary slip, the difficulty is to find a morally meaningful and

just system of culpability.

There currently exists significant variation in the ambit of the criminal law in relation to

patient harm in different jurisdictions. For example, English taguire more than simple
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negligence to justify criminal prosecution in cases of patient harm and is generally limited

instances of deat h: AA doctor who makes a b
patient can be prosecuted for criminal negligc e mans|l aught er é Negl i ge
reckless, that have ndnat a | consequences, are not cri me:

criminal proceedings can be initiated in Switzerland for negligent acts that cau$atalon
bodily injury and death (indantary manslaughter), pursuant to Articles 125 and 117 of the

Swiss Penal Code.

As a part of a broader study into medical error communication in Switzerland, key medico

legal informants were interviewed to explore their general attitudes towards meciaal,

perceived barriers to error communication and potential ways of improving the situation. A
major theme to emerge from these discussions was the issue of criminal liability. The aim of

this paper is twofold. First, it will present the major thentes ivere expressed by the key
informantsdé in the interviews regarding crin
errors. Second, it will evaluate whether the current system in Switzerland is a morally

meaningful and just system of culpabilitylight of theoretical and ethical considerations.

6.2.Methods

Possible interview partners were identified through discussions with collaborators and wider
contacts. Key medictegal informants were contacted by email and suitable dates for an
interview were found with those willing to participate. As the interviewer [S.M.] was a non
native German and French speaker, all interviewees were given the option to have a translator

present. This offer was not taken up and all interviews were conducted isHzng|
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A total of 23 semstructured interviews were conducted between October 2012 and February
2013. One interview was conducted via a Skype video call; all others were conducted in
person at a venue of t he -legatidormaisenslededdl® c ho o
quality heads at large public teaching hospitals, a quality practitioner from a private
federation, law professors specialising in medical law and criminal law, a university hospital
lawyer, a chief of surgery, chiefs of anaesthesia, a&eusity hospital medical director, a

former Dean of Medicine, representative, representatives of a liability insurer, a private
sickness fund, a physician association, and a patient safety organisation. Questions used to
prompt discussion included: Are ers a serious problem in healthcare? What do you see as

the main barriers to the communication of medical errors (to patients/colleagues/hospitals) in

Switzerland? What measures could promote medical error communication in Switzerland?

Interviews were remrded and lasted an average of 52 minutes. All recordings were
transcribed verbatim and anonymised. Open coding qualitative analysis was performed by the
investigator who conducted the interviews [S.M.]. Another investigator [B.E.] then reviewed
to clarify and refine codes. Coding differences were resolved to achieve consensus. The
Ethics Committee of Basel (Chairperson Prof A Perruchoud) confirmed on 6 January 2012

that the study did not require ethics approval.

6.3.Results

We present the results accanglito the themes of analysis.

Frequency and Impact
Informants felt that criminal cases in the context of harm causing medical errors were

reasonably rare:
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Not really. Four years | have been here,

=]

7

éin practseeh yaul ihmivteed number of cases

ot

Indeed, some informants thought that the criminal process was generally only used as an
option of last resort for patients frustrated by their treatment following an error and that as
long as chicians were open and empathic with patients the issue of criminal liability would

not likely arise:

Aféyou donodt sue your doctor for criminal
choiceéthe doctor has to be r etachmedicah nast
students that if they accept their errors, if they are modest, if they are empathic with
their patients then they wil/l never be su
Alt doesndt make sense to go to caghtrt aga
want to talk about money, if you have spent half a year longer on recovery there are
costs involved, somebody has to carry those costs, but there is not much sense in

getting somebody into severe difficulty w

Informants felt that there was a general reluctance to initiate criminal cases in the context of
medical errors, reporting that defence lawyers were more focused on gaining compensation
via civil proceedings, while many criminal prosecutors disliked suates due to their

complexity, duration and the likelihood of failure:
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AYes, but from what I hear from | awyers
number of them, try to avoid filing a criminal complaint against a doctor. Usually they

look forcomg nsation. 06 P12

AThe prosecutors are not really happy to
have no idea what is what. They look into an operation theatre, or intensive care unit,
itdés |i ke Il ooking into a cowhdtpsimhat, wio an a
makes what. And usually these claims last a lot of years. For the usual the prosecutor

has no success. And therefore half of t he

While criminal cases were perceived to occur infrequently, indotsnnoted the significant
negative impact involvement in such a case can have on clinicians, often destroying their

professional lives and reputations and having a significant impact on their personal lives and

health:
NRét he probl em ins cgreitmiinnagl ipnrvoocleveeddi nigs, t h.
destroying your reputation. Thatos the pr
AWe had sever al coll eagues here having g

hard. | mean, at this time when all the stoststed | had problems to find my sleep,
guality of life was really bad, | had to work days and weeks together with a lawyer just
to bring the arguments into a correct light. And then finally it ended up that the court

thought: wellthis has not beenanore . 6 P10
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Low Threshold

A key aspect of criminal liability in Switzerland that informants stressed was the low
threshold required for criminal negligence. Informants noted that the ambit of criminal
liability in Switzerland includes all types of harmsdahat intention or gross negligence does

not have to be demonstrated:

AYes, I think this is a further probl em.
gross negligence to file a criminal complaint. As soon as a patient is injured he can file
a crimiral complaint and then there will be an investigation and usually it will not go

further but éo P12

It was felt that this situation can be exacerbated by the mandatory prosecution of such cases
that officially exists. Informants reported, however, thatrimfally, whether or not a case is
prosecuted very much depends on the discretion of the criminal prosecutor involved.
Nevertheless, a number of cases were discussed that have been very harmful for the clinicians
involved but have not resulted in a convictitHowever, it was also reported that since 2011,
procedural codes have explicitly stated that if there is little chance of a conviction then the

case should be stopped:

A

Altéds negligence, yeah. And for that it 0s
|t is also in principle petty cases coul
discretion picking up. Officially there is mandatory prosecution, which causes a big
difficulty; informally of course there is a kind of discretion. They would not picla

case they know from the beginning is not going to go anywhere. So it does depend
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very much of the person in charge, but you are right, any kind of negligence would be

sufficient.o P22

Many informants felt, however, that is was inappropriate to censitinicians, who are
attempting to help patients but cause harm through unintentional slips or mistakes, as
criminals. Nonetheless, the option of criminal liability was seen to be important by some
informants, but given the time and resources involved #re significant impact on
cliniciansd |ives, they felt the criminal pr
ANoO. Youdre not a criminal because itods
patient el have beenndihat!| hadtoexplajn todhe judgetsap e c i a
in contrast to a criminal situation it was not the intention of the medical doctor to do
t his. I owi || not harm the patient, I wi ||
explain that to the people besae not every time they see t

to them. o P7

AWel |l éof course my entry point as a cr i mi
law vis-a -vis errors and of course there is a role but it is a role for absolute extreme
caseséOt her wi se, criminal | awyers nkre ver
one has to be very clear there. First of all, for practical reasons criminal lawyers,
especially prosecutors, have no idea what it is all about, so they would have to get
experts for everythingéand that makes sen
serious has happened. | f it is a border|

reputation. You have the case dragging on for years and in the end, usually the cases
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are closed. So it i's very wasteful, t he

there . That 6s clear. o P22

Individual vs. System

Another fundamental aspect of Swiss criminal liability informants stressed was its focus on
individual failure and blame. While it was noted that other industries and areas of laws have
shifted to taking systertia failures into consideration, it was felt that the criminal law has
not. The focus on individual failure and blame was seen by many as outdated and particularly

unsuited in cases of medical errors:

Nféa gener al tendency oV eway frorh persdna sviong 2 0 vy €
doing or |l etbds say, to i mbed personal wr
say, ok, | et 6s go against, for instance a

to commit a mistake. So this approach is quite common. Wihucmust say in the

frame work of criminal | aw, and in the h
does apply from a, l et s say, administrat
wrong or | etdés say, wor k reas ofcourse, thewshift h i n
has been wundertaken. With criminal l aw v
systems are the topic and not individual
relatively crude, it i s astreally&an archmad,icruded u a |

instrument and was developed for serious misbehaviour of individuals, and it has to do

with the attribution of bl ame and this do

|l nf or mant s al so di scussed how in Healingcwith mi n al

corporations were exacerbated when the hospital involved is a public entity, as the state
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cannot go against the state in the courts. However, they noted that monetary damages were

reasonably easy to obtain from the state via civil or acnative law:

AWith criminal Il aw, we have difficulties
gener al with companies because theyodre n
know, blaming individuals, how can you blame a company? That is already a big
stepéBut taking it a step further, sayin
hospital, but it is a state owned hospital, then it is kind of strange, then you have the

state punishing the state. Thato P&t s t he

Informants working in public hospitals spoke of efforts to circumvent the criminal process by
trying to direct patients and their lawyers away from making criminal complaints against
individual clinicians towards civil liability where the hospital, r the hospitalod

insurer, could come into play:

AThe second one is the penal responsi bil
and so if you get condemned then you go
you are fined, and withhe lawyer we always try to move the patient or his advocate of

| awyer from this kind of affair to civil

Fear of Criminal Cases

Some informants did not perceive criminal cases as an issue of concern chiefly due to their
infrequent occuence. Indeed, one informant thought that given the low amount of criminal
cases being prosecuted that any fears clinicians may hold about criminal liability were

misplaced:
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AYes, the doctors may have a conce&sisn abou

a wrong fear, a misplaced fear. o P15

However, a number of informants, particularly those who had previous personal experience
with the criminal process, identified criminal liability as a significant area of concern.
Criminal cases were often condtad to civil liability cases in terms of significance and the
nature of the proceedings. While civil liability was seen to be an adversarial system taking
place between equals which carried no stigmatisation, criminal law occurred between the

powerful stée and a citizen and had wider implications than simply paying monetary

damages:
AThe civil proceeding is competitive, an
against t he smal./l citizen. Itds on an e

stigmatisation about that. o P2

NnSur e. And itos t he criminal side t hat [

Money is money, to pay the fee. 0o P13

Il nformants felt t hat cliniciansdéd fears abou
werea major barrier to error communication and quality improvement, leading to defensive

statements denying errors or general statements to avoid admissions of responsibility:

A woul d say t hat Switzerland i s gui te
communicating errors because of the fear of liability, especially criminal liability more

than civil liability. So what they do, the hospitals make general statements. There
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could be an error happen, but they do not individualise the error and they do not say

we are guilty, that there is negligence, they just say something went wrong. So they try

and avoidselthccusationécri minal proceedings 1is
that s the major obstacle to disclosure p

get rid of that.o P2

iltds certainly going to be a barrier, I
natural that people, in practice, will tend to defend theveselAs soon as the element

of fault is in the air, no matter whether
people wildl in the first i nstance, try t
patient just got GUpguoateanl|l yhatrdostoestt e

heal well. Il tds just, Il mean, thereds wou

However, some informants felt that the true reasons fordimsmosure were actually more
complex and that arguments ofrai nal i sati on were often us e (

discomfort of speaking about their failures in general:

APeople who argue that they are criminal
want to speak to the patient. They only use these argumgaisst speaking with the

patient. o P14

Misuse of Criminal Process
Some informants also reported that some lawyers were using the criminal process to obtain
information for free in order to then use it later in civil proceedings, in which plaintiffs would

ordinarily run the risk of covering the costs of the case and uncovering evidence (table 5).
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This practice was perceived to currently be occurring reasonably infrequently, but because of

the negative impact criminal investigations can have on cliniciarvgas seen to be very

unfair:

A know of a few |l awyers who on the contr
there is an investigation they then get information they can then use in the civil

proceedings. But so far it has been a minority of lagyyso far as | know. But of

course it could change, and the pressure
P12

AThe problem if you run a civil case, a
talking of a case where a public hospital is in queso n . If it is a pri\

private hospital, the problem is that you actually have to make a down payment and
you have to pay to carry the cost of the court case as a plaintiff and it can be very
expensive. You have the full risk and youvbato advance the whole thing and

especially if you want to have evidence found then you have to pay everything. So

what they would |ike to do is to use crin
and then use it f or cartain doint,lyouttell the drimimah € An d
| awyer s, we donodt i nsi st on cri minal |l aw

taken. But it has very, very negative effects because criminal law because, | mean,
they can raid your p r ut you snereamand Webkadly, thep ey w

wouldndét | ock you wup, but there is public
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Issues with Changing Law
While many informants felt that the ambit, focus and impact of the criminal law in the context
of medical errorswere problematic, they identified a number of barriers to changing the

criminal law in Switzerland.

First and foremost, informants stressed the equality of the law; the need of the law to treat
cases of harm alike. The example of car accidents was usexlthan once by informants,

who noted that car accidents which caused physical harm due to negligence would attract
criminal liability, thus physical harm caused by negligence in healthcare needed to be treated
comparably. It was therefore seen to be jmapriate to change the criminal law only for
clinicians and not for others. Informants felt that the general public would also not accept
such a change as they thought that the medical profession already received special protection.
Informants also consated that removing criminal liability for nefatal harms or simply
negligence would be a major change to Switze
see occurring in the near future and often did not support. A move away from traditional
criminal law would raise a number of technical issues, some of which informants found
problematic, such as how to draw a line between simple negligence and gross negligence, and

how to attribute responsibility to a group for failure:

Al f you t hicidénts,ahbre itiyou have a caaaccident and cause physical
harm to a person by negligence, itdés no (¢
you transfer that to hospitals you have to be coherent. So the same thing is done. If a
doctor causes byegligence physical harm he gets sued, criminally sued. So if you
cancel that for doctors you should cancel that in other areas too, on the street too for

exampl e, and that would cause major chancg
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obviously a Europ a n , or continental, or civil |l aw
would change the system. But now as you
much sense to criminally sue doctors for causing bodily harm by negligence. By

i ntentiornitt ashiagdi fofuer t hat 6s not the 1iss

AOf course we could change the criminal
changeél woul d not really favour changi

professionals and not for other people aswell. Swweu | d have to think

Informants believed that a cultural change was also needed for a reform of professional
liability to occur. Many sections of the medical profession itself were still seen to be
intolerant of errors and often not sufficignaware of issues surrounding medical errors.
Furthermore, informants believed that wider society was not yet willing to accept not

punishing people in such cases:

Al coul d add t hat w e have di fferent W o
professionalismwh er e | feel in many domains as f
feeling that mistakes have no right to occur. It is not allowed to make a mistake. So |
think we have a cultural change to make, some people in the medical profession would
like to make if some did make it, some did not yet. It depends on the personalities of
t he chief medi cal of ficers. That 6s t he m
and the society has not evolved. The big problem is that it is still a career killer that
youdrid lsin the journals i f you were the
does not yet want to pay the price of not

think many people in the medical community would like to go ahead but the society
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d o e s nlawt politice We have a politics problem | think and a medical cultural

problem. o0 P11b

A Wel | yeah, I know but the culture has tc
you will improve only in a very marginal way the situation. So you have to improve
culture, to change culture. To change culture you have to improve teaching, sensitise
health care professionals to these issues. And then | would welcome some reframing

of the law on professional liability. But really if | look at things in a very readenab

and political way, I dondét see it coming

the cri minal | aw system that would be too

Finally, informants also felt there was simply a lack of interest in Switzerland for such a
change irthe law. More progressive attitudes towards medical errors were seen to be largely
limited to small groups of clinicians or patient safety practitioners, and became problematic
when discussed publically. One informant reported that their organisatiohénéekting that

the Federal Office of Public Health had previously used the Critical Incident Reporting
System (CIRS) for O6doctor bashingd and were
informants considered that wider society and politicians vsargly more concerned with

other issues at present and that medical errors were not on the agenda:

A think there is not a big interest I f e
attitudes are found in small groups of physicians, where youlisanss cases, where

you can discuss problems, and then you do not fear a big publicity, you can discuss

this in a certain privacy, but as soon as you go public in a congress or wherever, it

becomeséo P1l1la
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6.4.Discussion

This was a qualitative study thdbes not claim to present representative data. In this paper,
we will not question whether our interviewees have correctly described the reality and simply
assume that their perceptions describe a significant part of the reality in Switzerland. Indeed,
the fact that we interviewed experts from different fields that have experience with medical
errors makes it likely that we captured at least some part of the reality viewed from different
sides. We will use these findings as a basis to explore the appeapsa of the current

system in Switzerland in light of international literature in this field.

The international literature on criminal liability for medical errors suggests that it would be
deeply imprudent to suggest that the criminal law has no ptatiee clinical setting. There

will always be events that warranted a criminal response. A clinician who kills a patient by
reckless acts or omissions clearly deserves punishment.[5,6] And as Runciman and colleagues
argue, Al i]t i s iy®o rnteaendts ttoo nbeleatmes oacnidet e X
appropriate. o[ 3] Where, however, is the appr

in relation to patient harm that is morally meaningful and just?

Many of the interviewed informants expressed aans that Switzerland currently has the
threshold for criminal liability set very low, with any negligent act that results in bodily injury

a potential candidate for a criminal investigation. Indeed, while the current incidence of
criminal cases regardingatient harm may be reasonably low, we think it would be a mistake

to completely dismiss fears about criminal liability in relation to harm causing medical errors
on these grounds. The fact remains that any negligent act which causes patient harm may be
criminally prosecuted in Switzerland, and as informants noted, there has been a number of

criminal prosecutions that have been extremely harmful to the clinicians involved but have
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not resulted in a conviction. Although informants thought that the opti@nirafnal liability

needed to be there for 6extreme caseso,

as criminals for making unintentional slips or mistakes that result in harm. Indeed, there are a

number of factors that arguably make tree wf the criminal law for any medical error,

regardless of its outcome, inappropriate and likely to do more harm than good.[6]

One reason that may be advanced regarding the rationale of criminally punishing clinicians
who have harmed patients through maderrors is that this deters other doctors from making
the same mistakes in the future. However
the questionable prior premise that it is actually possible to deter error. Empirical and

theoretical conslerations suggest that this notion is unsustainable, and that to punish those in

ma ny

a S

error is unjust. o[ 7] Merry notes that error s

right thing but who end up doing the wrong thing. Deterrence is thereforessiseléhe
prevention of errors and A[i]t i's very

incidence of medical errors. o 7]

It also appears inappropriate to criminally punish an individual clinician for medical errors on

the ground of causatioAs McDonald has noted:

AOne of the most significant <chall enges

health professionals for negligence in professional practice is that criminal law is ill

equipped to address the complexities of the environmwtiiin which health

professionals commonly operdtéhe modern healthcare system. The paradigm of the

criminal law is based upon an acknowledgement of human agency an autonomous

individual makes a decision to act (or not to act) in a manner that camgsatiee law

140

a



and must accept the consequences of that action or omiisgigna simple world that

recognises few relational factors. o[ 4]

Whil e focusing on establishing an i ndi vidu
particularly given the tratlon of shaming and blaming individual clinicians who make errors
with Aaccusations of incompetence, unprofess
this contradicts what we now know about medical error causation. Research in recent decades
hasde monstrated that most errors are fAnot t he
entire system not adapting quickly enough to cope with the changing complexity of the world

it is designed to manage and cosatyramdlonho [ 9] 1
jointly sufficient, are needed to align to result in a harm causing error that that might have
been avoided i f any one of the events had no
model of error causation shows, most errors have ohigjins in wider organizational factors

that may lay dormant within the system before combining with individual failures to breach

the systembs defences. [ 10] Such | atent condi
instance, time pressure, undaffhg, fatigue) and enduring weaknesses in defences (for
instance, unworkable procedures and process design deficiencies). Most errors cannot,

therefore, be causally attributed solely to the immediate activities of an individual.

Given the normally prolonged and expensive nature of such legal proceedings, it is also
important that the legal response to medical errors promotes future safety.[7] However,
criminally prosecuting welintentioned clinicians for making errors is unlikely improve

patient safety or promote the communication of errors. As reflected by many of the
informant sé responses, there is a real dang

criminal law is almost always counterproductive to finding out whyggsiwent wrong and
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what to do about It with statements about
necessity defensive, limited, adversarial and-galfe ser vi ng. o[ 9] l ndeed,
individual can protect an unsafe system from scrutiny aackfbre preclude that institution

from learning and improving the systems for treatment and-@reutcome that is not in the

public interest. o[4] Furthermore, Dekker has
AAnot her consequence of t he stensdsdhatnttisabi | i t
easily perceived as il legitimate, i ntrusi

by somebody who really does not understand what it means to be a professional in a
particular setting, such as an operating theatre, then youikeily Isee their calls for
accountability as unfair, as coarse and uninformed. Indeed, as unjust. Social cognition
research shows that this leads to excessive stress, less disclosure and a polarization of
positions, rather than an openness and willingneshare and learn for the common

good. o[ 9]

All of this speaks against the use of criminal law for any medical errors, regardless of
out come. It is Iimportant to remember that Aj
patient, should not be conftad into the equation that determines how morally blameworthy

or how negligent an action or omission is,
law to be morally meaningful and just in relation to patient harm, we support the growing
international calls for the focus of the criminal law in the context of patient harm to be
upgraded and narrowed to willful and reckless conduct.[5,6] As Berwick has recommended,

Al r] ecourse to criminal sanctions slhtyasua d be

deterrent to wilful or reckless neglect or 1
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should be pursuing clinicians who do not care, instead of those who try to care but make an

error.[5]

These considerations therefore suggest that 8uatzd currently has the bar for criminal
liability in relation to patient harm set too low. It is important to stress, however, that in
arguing against the use of the criminal law in cases of medical error, we are not suggesting
that medical errors shoulde tolerated or are not important. All reasonable steps should be
taken to prevent such errors happening again. Systems, and individual clinicians, must also be
appropriately held to account when patients are needlessly injured or killed. However, we do
not believe that the criminal law is the appropriate mechanism to achieve this, and may even

inhibit efforts to do so.

While major changes to Swiss criminal law in the foreseeable future are perhaps unlikely,
further discussion and research is clearlydegeon this issue. For instance, the reported
misuse of the criminal process by some lawyers to gain evidence at no cost is of concern.
Further research is needed to establish how wide spread this problem is and what steps could
be implemented to preventich detrimental misuse. It will also need to be considered if the
other accountability mechanisms currently available in Switzerland for harmed patients to
seek redress are sufficient, or whether accountability mechanisms specifically designed for

healthcae (such as those in place in New Zealand [6]), may offer a better way forward.
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Summary

Question under study: To examine medicelegal stakeholdeds v ialkout she impact of
professionaliability insurance in Switzerlandn medical errodisclosure

Methods Purposive sample of 2&y medicalegal stakeholders Switzerlandfrom a range

of fields betweenOctober 2012 and February 20T3ata were collecteslia individual, face
to-face interviews using a researclo®velopedsemistructured interviewguide Interviews
were transcribed ahanalysed usingonventional content analysis.

Results Participants, particularly those with a legal or quality backgrowedprtedthat
concerns relating to professional liability insurance often inhibited communication with
patients after a medicalrer. Healthcare providers were reported tqhbeticularly concerned
about losing their liability insurance cover for apologising to harmed patientas reported

that the attempt tdimit the exchange of information and communicatioould lead to a
conflict with patient rights law Participantgeported that hospitals could, and in some case
are, moving towardselfinsurance approachewhich couldincrease flexibility regarding
error communication

Conclusion The reported current practice of at least some liability insurance companies in
Switzerland of inhibiting communication with harmed patients after an error is concerning
and requires further investigation. Withhaw ethic of transparengggarding medicagrrors

now prevailing internationally, this approach is increasingly being perceived to be misguided.
A move away from hospitals relying solely on liability insurance may allow greater
transparency after errors. Legalisation preventivgloss of liabiliy insurance coverage for

apologisng to harmed patienshould also be considered.
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7.1.Introduction

Despite clinicians being widely considered internationalliggge an ethical, professional and

legal obligation to disclosmedical errors to patienf$;4] there remaing largefi d i scl osur €
g a bétween expected practicen d wh a't is actually being dor
have been identifiethternationallyasthe most pervasive barrigw disclosure.[6]0ne fear in

particular is the risk of king professionalliability insurance coverage if too much or the

wrong thingis said due to thesoc al | ed fcooper at i oninsgrdneeu s es o
policies,which releases the insurance companies from their obligation to pay costs if liability

is adnitted without prior consenj7-8] However, pofessional liability insurancean be

critical to both parties in cases of harm causing errbespost stringent liability rules do not

help a claimant if the clinician is unable to pay dansage

In Switzerland, liability law differentiates between sethployed and employed clinicians.

Since 2007, it has been obligatory for seffiployed clinicians to have professional liability
insurance (Federal LawnoMedical Professions, MedBG). HowevengtMedB5 dces not

apply to employedlinicians. If employedclinicians ae working for a public hospitatheir

liability for medical treatment complies with the liability law (LS 170.1, Zurich). In this,case

it is not the hospital liability insurance whidch liableto be sued (no direct legal claim), but
depending on t he Hdhe ptatd, the ibdeperfdennpdiblicnigstitubep tdey
administration union or the municipality. During the damage assessment, isvbetiied out

by the insurerin accadance with the liability law, certain formal responsibilities remain with

the hospitalés funding body resoltombthe daseniggtb y, t h

a certain extent mandatory.
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Every hospital is obligated to cover their thpdrty liability risk in the appropriate form,
independently from the legal structurei whether they are run by the Canton, the
municipality or bya privatecompany and whether they receive subsidies (see § 36 Abs. 2 in
connection with 8 12 Abs. 2 general liedaw for the canton Zurich [GesG, LS 810.1)). It is
thehospitab s r e s pto noser this riskwthether they guarantee the cage through
liability insurance by creating accruals or through a combination afr@als and liability

insurance

As a part of a broader study into medical error communication in Switzerland, key medico
legal stakeholdersvere interviewedd explore their general attitudes towards medical errors,
perceived barriers terror communication and potential ways of improvihg situation. One

major theme to emerge from these discussions was the issue of liability insurance. The aim of
this paper is teexamine medicelegal stakeholdeés v ialeout she impact of professional
liability insuranceon medical errordisclosurein Switzerland. It will also evaluate this

reported impact in light of international trends and ethical considerations.

7.2.Methods

The study was approved by Prof A Perruchoud, Chairperson of the Ethics Committee of
Basel, on 6 January 2012. Informed consemts implied by returning the survey. The

met hods of the study are presented in accord

gualitative researcho (COREQ) . [ 9]

Research team and reflexivity
Interviews were conducted by S.M., a male PhD studeritiomedical ethics, who had

previous training and experience in qualitative research.[10] No relationship was established
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between S.M. and the participants prior to the study and participants received limited
information about S.M. There was no hieracetirelationship between SM and the study
participants and we are not aware of any particular biases of S.M. concerning the research
topic. D.S. has been involved in several qualitative publicationdBl1A.L. has several

years of experience with qualiiee studies.[1416] B.E. has a longstanding experience with

qualitative studies.[119]

Study design

The theoretical framework employed in this study was conventional content analysis.[20] We
primarily selected participants through purposive samplingrder to ensure that participants

were from different backgrounds and to capture a variety of experiences. Possible interview
partners were identified through discussions with collaborators and wider contacts. Key
medicalegal stakeholders included theadjty heads at large public teaching hospitals, a
guality practitioner from a private federation, law professors specialising in medical law and
criminal law, a university hospital lawyer, a chief of surgery, chiefs of anaesthesia, a
university hospital maical director, a former Dean of Medicine, representatives of a liability
insurer, a private sickness fund, a physician association, a patient safety organisation, and an

academy of medical sciences.

Stakeholders were contacted by email and suitable datesn interview were found with

those willing to participate. A total of 23 stakeholders agreed to participate in the study. One
stakeholder declined to participate due to their workload. Interviews were held between
October 2012 and February 2013. Onteliview was conducted via a Skype video call; all
others were conducted iIin person at a venue

private office. Only the participant and the researcher were present during the interview. As

149



the interviewer[{S.M.] was a nomative German and French speaker, all interviewees were
given the option to have a translator present. This offer was not taken up and all interviews

were conducted in English.

A semistructured I nterview g ud ekgeriereds oMtit errarur s e s
disclosure and perceived barriers was developed. Questions used to prompt discussion
included: Are errors a serious problem in healthcare? What do you see as the main barriers to
the communication of medical errors (to patientséagjues/hospitals) in Switzerland? What
measures could promote medical error communication in Switzerland? Based on the first 2
interviews which did not show any problems, we decided that no further piloting or adaptation

of the interview guide was necesgalNo repeat interviews were carried out. Interviews were
audio recorded, no field notes were taken. Interviews lasted an average of 52 minutes. After
23 interviews the question about data saturation arose and was discussed by the research team.
It was ageed that concerning the main themes saturation was reached and that no new major
discrepancies were coming up during the interviews. In sum, the research team concluded that
saturation was reached in the content and attitudes expressed by the partecighetsnain

themes and no other major issues regarding error disclosure were not at least broached.

Transcriptions of the interviews were not returned to the participants.

Analysis and findings

Using the interview transcriptions, S.M. performed conveatiocontent analysis,[20]
focusing on themes common across participants as well as those unique to individuals that
may offer insight into differences in perspectives and discrepancies in practice. Initial themes
discovered in the interviews were labellesing a process of open coding (i.e., no specific

preconceived codes were identified or used; rather, codes emerged directly from the data).
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The other investigators [S.M., D.S., A.L., B.E.] reviewed the initial analysis to clarify and
refine codes, and cearsations among the investigators continued until coding differences

were resolved and consensus was achieved.

7.3.Results

Liability I nsuranceds | mpact on Error Commun
While all 23 participants were asked about liability insurance, the maigpith responses

regarding this issue came from a minority of participants with a legal or quality background.
While the other participants, particularly those who were clinicians, had generally not
experienced or were not aware of any interference froniitiabsurers in terms of open
communication with the patients after an error, the participants with a legal or quality

background reportea significantnegativeimpact on communication

In general, it was reported that liability insurance contrgetserallyprohibit hospitals and
physiciansfrom making statements concerning liability before discussing the matter with the
i nsurance company. It is also the insurance

communicate with the patient in ratat to this process:

A | think that is a general provision that
that before giving any statements concerning the liability or even the coverage they
need to register the c¢ asuebusinesd to tioatHeklaimgi t h u

handling. Well, thatdéds in general. o P18
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It was acknowledged, however, that communication with the patient regarding the case would
often be put on hold while information and expert advice was gathered. In complex cases, this

process could take many years

However, a number giarticipantsreported that the impacf liability insurance contractsn
communication between the hospital or doctor and the patient was often much greater in
practice than simply not making statemetascerning liability Participantseported that all
communication with the patiemasoften stopped once a claim was made due to instructions

given by insurance companiesodo | awyers, or ho

fIAs soon as a case anounced to the insurance company, usually a lawyer from the
i nsurance company comes and says we take

to the patientds | awyer, not even excuses

Indeed,a number of particgntsreported that hospitals and doctors are particularly concerned
about losing their liability insurance cover for apologising to harmed patients because of the
fear that it will be seen as an admission of fault. There was general agreementtlagseng
participants that while liability insurers would not allow apologies that include an
acknowledgement of responsibility to be given to patients, expressions of sympathy for what
has occurred were not dangerous. However, due to the anxiety about losiityg irzutance

cover, healthcare providers are often unwilling to apologise to patients at all:

AThere is no debate about the fact you S
regrets about what happened, but there is some consensus on the fact that third party

liability insurers would not currently cover any hospitals that would plain and Iglunt
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say | 6m sorry, and not that 1 6dm sorry for
for instance, there would be no coverage for a hospital where a professional would

say something |ike that. So thatodos where

Howeve, some of these participants feliat inhibiting apologies, and communication in
general, after a patient was harmed was unnecessary and has potentially negative outcomes

for all involved

Liability law vs. patient rights law

Oneparticipantfelt that n terms of communication after an error there could be a meeting of

At wo different worl dso which often confl i ct
illustrate his point, theparticipantdescribed a recent case where he was representing an
inuredmt i ent and was confronted by a hospitald
to limit the exchange of information and communication. Ppheticipantreported that he

bypassed this using patient rights and went directly topthsician who was relctant to

speak about (and apologise for) what happened due to the instructions he had received:

AHe received a me sisyaugmdl not speaknbetabse theneoisstipei t a |
liability insurance lawyer taking care of the case. But the law givedlient the right

to be in the room and ask to see the doctor. And the doctor received a message from
their | awyer, dondét speak. So | had to tw
built in a way that they could actually have an open discussionthertdvas no good.

You see, I think you can have a physiolog
pure legal point of view we had two different worlds meeting, one coming from

l iability I aw and one coming from patient
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Increasirg Flexibility Regarding Error Communication

Participantsdentified two different selfnsurance approaches that could be taken by hospitals
to increase flexibility regarding error communication. Firsghgrticipantssuggested that
hospitals could raiseheir current selinsured retained limits, under which liability insurance
does not coveand must be paid for by the insurdithis would provide hospitals with more
freedom to communicate with harmed patients and resolve the matter directly with them.
Paticipants reported that some hospitals have implemented this approach and are

experimenting with how muctiey can cover themselves.

Second,participantsreported that some large public hospitals have decided to move to full
selfinsurance and not havalility insurance at all.

Al know of a few hospitals who now have
their own insurer, and to save money every year and to create a fund, and then they

pay damages out of their own money. Because they hdeeliveg that they had more

control over the whole process. What they could say to the patient, what they could
really discusséSo | know that in a number
now, should we keep civil liability insurance or should move to another system

where we insure ourselves. o0 P12

Representatives of one of these hospitals reported that this was done primarily for financial

considerations. However, they also noted that this approach also gives them more flexibility

indeescaht i ng patientsé demands in the context
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7.4.Discussion

The results of this qualitative study suggest that a conflict exists in Swiss hospitals between
the requirements of liability insurance and communication with patients followingcaledi
errors. Legal concerns about insurance may be preventing doctors from communicating
transparently with patients, which in turn implies that patient rights legislation is not being

followed.

With anew ethic of transparenaggarding medical errors noprevailing internationally, the
nondisclosure of errors is increasingly being perceived to be misguided, being more
concerned fAabout our | iAslgianleapgh atsh annvd bengy: Hu ma
long known that a serious medicaishap isdevastating for the patient, imposing an immense
emotional burden on top of the physical suffering and fracturing the trust that is the
cornerstone of the doctguatient relationship. And we know that honestgnsparencynd

apology are essential to eabat burden and rebuilthat trusé 0 [ 2 1 ] It i's al so
medical errors can have a significant impactctmiciansand it is thought that their distress

can be exacerbatdxy nondisclosure.[21]

However, the advice to avoid open communication apdlogy has not always been
compl etely wunwel clbfateidto theiy fears lofi shame aral misgrace fand
provided cover for avoiding thpainful discussion with the patient and the revelation of
fallibility. 6 [ 2lridéed, it would be mistaken tbink thatc | i n ilaegal fearssade the only

reason for errors not being disclos&dh i | e | egal fears may surely
reluctance tadisclose and apologise farrors,the true reasons are usually more complex,
including a professiaal and organizational culture of secrecy and blachiricians lacking

confidence in their communication skills, atlle shameand humiliation associated with
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acknowledging aharm causing mistak6 t o onesseldat iocemebd, and one
Indeed, resarch published in 2006 involving US and Canadian physicians suggeshehat

legal environment may haveraorelimi t ed | mp act communipation atlitutlesa n s 6
and practicesegarding adverse events than oftelieved, and thathe culture ofmedicine

itself may be a more important barr[@2]

Nevertheless, it is clear that communication after an error is often inhibited by liability
insurance companies due to feahnsit it will increase litigation and costs. However, the
experience of a nuber of organisations internationally indicates that adoptiodisiflosure

and apology practicesnay in fact markedly reduce litigation and legal costsd2B
However, it is difficult to know how ismmuch of
related to the practice of open disclosure and how much might be related to their proactive
approach of of f er i[2i]gndeed it fempaing unclgarewha &hé overall. 0O
impact of widespreaddisclosureand apology practices would be on malpractitigation.

Some researchers haneferedt othe fjreat unlitigated reservoiand have warned that such

practices may actually significantly increase lawsuits and costs.[25]

It is widely agreed, however, that disclosing medical errors and apolodisif@grmed

patients is the ethical thing to do, regardieka/hether it decreases or increasesitic@ence

of litigation.[3] Indeed, he disclosure of errordias evolved over the past two decades
internationally from a strategic response to rising legets focusing on organisational risk
minimisation, to an ethical practice seeking teere t abl i sh t r ust by meet

and expectations following aarror.
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While disclosure cannot be done in isolation and has to be integrated into riskemanag

and liability insurance programs,[21] the reported current practice of at least some liability
insurance companies Iin Switzerland of inhibiting hospitals and clinicians from
communicating with harmed patients after an error is concerning and reduitber

investigation.

Participantsdentified two different selfnsurance approaches that could be taken by hospitals

to increase flexibility regarding error communicatidr) hospitalscould raise their current
seltinsured retained limitsor, 2) hepitals could moveat full selinsurance and not have

liability insurance at allThe fact thasome large public hospitals have decidedot have

liability insurance, and others are currently considering this option, may suggest that there is
dissatisaction among some Swiss hospitals with the service liability insurance companies are
currently providing. Indeed, an article in the May 2011 issu&es$undheitstipgentitled

fHospital liability : Little benefit- despitehigh premium@ n dhatéd he sat i sfact i
hospitals [regarding liability insurance] is crumbling. The Lausddnwersitatsspital Chuv
terminatedits liability insurance three yeaes g $26] d-urthermore, it was reported that as
insurance companiassuallyonly pay whentere is no alternativgatients are often forced to

go to court, though few can afford thislargrit Kessler, President of thstiftung SPO
Patientenschutzherefore felt that the move away from liability insurance was not only better

for hospitalsasis aved t hem money, Althaughtha CastonofVaudnag at i e
longer hadiability insurance the compensation of patienigorks better there than in other
Cantons.n case of an error, the Chuv pays forldal ups as well as compensatiasithout

any grumblingo [ 2B®th of the options identified by participants may therefore not only

save hospitals money on insurance premiums, but also improve the situation for patients by

allowing hospitals to pursue disclosure and apology programs, and aarlgensation
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programs. It remains to be seen, however, if the majority of Swiss hospitals have the desire,
and courage, to pursue such programs. However, it should be noted that even if hospitals
move away from liability insurance, physicians in the pevaector will still be under an
obligation on to have their own liability insurance, duetticle 40h of the SwissMedical

Professions Law

It is therefore interesting to note that internationakgidlation has been widely enacted in

the United Stas (36 states and the District of Columbigustralia (all 8 states and
territorieg, and Canada8 out of 10 provinces and 2 out of 3 territoyide prevent
fiapologies given after arfincidend from being used in various legal proceda629] A

number of these apology laws also specifically address the issue of liability insurance. For

i nstance, |l egi sl at i on idoes @ despiteaanyswordingeosthet h a t
contrary in any contract of insurance and despite any other enactvodsht,impair or
otherwise affect any insurance coverage that is available, or that would, but for the apology,

be available, to the person in connection with that mateef 3 0] Whi |l e some i nt
scholars have questioned the need for apologyg ia general, they have acknowledged that

these particular provisions regarding liability insurance may be a good idea if these fears are

found to be justified.[31]

An example that may be more relevant for Switzerland is the 2008 addition in Germany of
section 105 of the Insurance Contract Law Act (Versicherungsvertragsgedeth)provides

that insurance agreements that inclideoperation clausesare now invalid. In principle,
German cliniciangre now free to speak to patients about the incidgve, them a report of

the facts, and express regret, and may also accept liability witbsing their insurance

cover.[32]Further research is needed in Switzerland to establish whether the loss of liability
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insurance coverage fapologisng to harmed gtients isa significant enough issue to warrant

the implementation of such legal protection.

Limitations

This was a qualitative study that did not aim at collecting statistically representative data. It
was carried out in one European Country. Howegiven the international network of
liability insurancesit is likely that a similar influence on medical er@mmunicatiorexists

in other European countries. Although we have no proof that our interviewees have correctly
described the reality there o particular reason to doubt that their perceptions describe a
significant part of the reality in Switzerland. Indeed, the fact that we interviewed experts from
different fields that have experience with medical errors makes it likely that we captured at
least some part of the reality viewed from different sides. A bias might exist towards the
reporting of socially desirable attitudes. Given our results that are rather critical of current
practice, we believe that such a bias is unlikely to be of signtfisge. The fact that many
medical interviewees were not aware of amfluence of liability insuranceon the
communicatiorof medical errors can be interpreted asnatétion. At the same time, this

an important finding and should motivate furtherds¢s in this field.
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Abstract

Background: Therei s often a mismatch between patient
and clinical reality. In closing thédisclosure gap an understanding of the views of all
members of the healthcare team regarding errors and their disclosure to patresgded
However,nt er nati onal r esear cthisissugs cureentlg lenged. vi ews 1
Objectives:Ex pl ore nurses6 attitudes and experienc
and perceived barriers to disclosure

Design: Inductive, exploratorgtudy employing serstructured interviews with participants,

followed by conventional content analysis in which investigators read and discussed
transcribed data to identify important themes.

Settings: Nursing departments from hospitals in two Gerrspmking cantons in
Switzerland.

Participants: Purposive sample of 18 nurses from a ramgfe fields, positions in
organistional hierarchy, work experience, hospitals, and religious perspectives.

Methods: Data were collectediia individual, faceto-face inteviews using a researcher
developedsemistructured interviewguide Interviews were transcribed in German and
analysed usingthe qualitative data analysis software package AflagBerlin) and
conventional content analysiBhe most illustrative quotesese translated into English.

Results: Nursesgenerally thoughthat patients should be informed about every error, but

only a very few nurses actually reported disclosing errors in practice. Indeed, many nurses
reported that most errors are not disclosedhe patient. Nurseglentified a number of

barriers to error disclosure that have already been reported in the literature among all
clinicians, such as | egal consequences and t
in this study more frequelgtreported personal characteristics and a lack of guidance from the

organisation as barriers to disclosu@oth issuessuggest the need foa systematic
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institutional approach to error disclosure in which the decision to inform the patierg stem
from within the organisation and not shouldered by individual nurses alone.
Conclusions:Our studysuggestshat hospitals need to do more to supod trainnurses in
relation to errordisclosire Such measures as hospitastablishng a disclosure support
system providing background disclosure educatjoaensuringthat disclosure coaching is
available at all timesand poviding emotional support for all parties involved, would likely

go a long way to address the barriers identified by nurses.
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8.1.Introduction

While there haveen a dramatic change in the approach to medical errors internationally over

the last decade, with a new ethic of transparency replacing the traditional customs of secrecy
and deni al, there remaweespaa ileatged MPpdiedelreqw
about errors and current practice (Gallagher and Lucus, 2005). International studies
examiningclinicians 6 vi ews regarding error disclosure
barriers that contribute to nondisclosurecluding legal fears, a professional and
organisational culture of secrecy and blanainicians lacking confidence in their
communication skills¢liniciansfearing that patients will experience distress, and doubt about

the efficacy and effectiveneso di scl osure (l edema et al ., 20

The disclosure of errors to patients has tended to have been conceptualised as occurring
primarily in the physiciatpatient dyad, angrevious international research on the issue has

mainly focusd on physiciansé and patientsdéd attitud
Healt hcar e, however, Aiis delivered by inter)
culpability for errors, a n d (Sheenancee gl 2009n5) r e s p o
Indeed, there is growing evidence that patients and families actually prefer to have an
interprofessional approach to disclosure (ledema et al., 2008). addr essi ng t he
gapo an wunderstanding of t h #hcarey teamrwis needéd. a l |
|l nternational research on nursesodé Vviews reg

however, is currently limitef©6 Connor e&hannad et al., 2209)1 O ;

Shannon and coll eagues6 200 UnittdoStateswagaoneafp st 1
the first to systematically explore nurseséb

to patients(Shannon et al., 2009Yhe study indicated that nurses routinely independently
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disclose nursing errors that did not ihx@ serious harm, but believed that the disclosure of
serious harm was the responsibility of the attending physician. Wrkes wanted to be
involved in the disclosure process, both as a professional courtesy and to enable them to
communicate more honds with patients about the error that had occurred, nurses were
usually not involved in the discussion among the team to plan for the disclosure or in the
actual disclosure, which could place them in ethically compromising situations (Shannon et

al., 2009.

Similarly, Ho b g 02606 suraey @f UcSo émergemay umedscide providers
(physicians, nurses and out of hospital providers) found that nurses were less likely to disclose
errors to patients than physicians (59% versus 7{%bgood et al., 2006)Jeffs and

colleagued qualitative study in 2011 also found that Canadian nurses perceived their role in
teambased error disclosure as secondary and as balancing professional boundaries, but also
reported frustration and distressen not fully involved (Jeffs et al., 2011). Howevaen, i

2010, Jeffs and colleagues explored Canadianr s es 6 ( as Shamd durgear®d p hy s
perceptions of teatrbased error disclosure using an educational simulation intervention
through qualitativeinterviews (Jeffs et gl 2 010) . Participantsd vi
betweenteambased error disclosure as an unrealistic, forced practice and as a realistic,
beneficial endeavouithe authas ¢ o nc | u d e ¢hasedragptoactiita discl@sarerns not
realistic or necessary for al/l error sitwuat.
health care professionals interacting with the patient, a-tem®d approach is beneficial to

t hem and @dffeet a a0tLd, iB7Additionally, Br azi | i an nur seso6 pe
general attitudes towards adverse events were examined through qualitative interviews by
Freitas and colleagues in 2011. Nurses thought that decisions regarding the communication of

adverse events were determined by thesty of the error (Freitas et al., 2011).
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Research on this issue in Continental Eurdpewever,is particularly limied In a 2004

survey study in Denmark, Andersen and colleagues found significant differences between
what patients want after an adverseent and what nurses and doctbedieve thatpatients

want (Andersen et al., 2004). For instance, both professional groups underestimated the extent
to which patientslesirean admission of error from the staff involved. While 60% of patients
thought it was exceptionally important that they are informed about errors, only 32% of
nurses and 28% of doctors believed that patients would think it is exceptionally important

(Andersen et al., 2004).

Nursesd views concerning ¢aodyaundersood) gartieularlyor s t
in Continental Europe. Thisepresents a potential obstacle @fforts to improve error
communication. This study therefore seeks to advance our understanding regawing e s 6
attitudes and experiences concerning disctpgrrors to patientand perceived barriers to

disclosure

8.2.Methods
The methods of the study are presented in ¢

reporting qualitative researcho (COREQ) (Ton

Research team and reflexivity

Interviews were conducted by M.D., a male medical student, who had limited previous
experience in qualitative research. He had received the usual training offered for medical
students to prepare their medi cal betweeh er 6s
M.D. and the participants prior to the study, and participants received limited information

about M.D. There was no hierarchical relationship between MD and the study participants and
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we are not aware of any particular biases of M.D. concerniagédbearch topic. S.M. has
previous training and experience in qualitative research (McLennan and Elger, 2014), L.E.R.
is experienced in computarded qualitative data analysis, and B.E. has a longstanding
experience with qualitative studies (Ritter ariddg, 2013:Wangmo, T., Handtke, V., Elger,

B.S., 2014Wangmoet al., 2014).

Study design

The theoretical framework employed in this study was conventional content anbly®&h (

and Shannon, 2005). We primarily selected participants through purgasnging,in order

to ensurethat participants were from different backgrounds and to capture a variety of
experiences. We soughunmses from a range of fieldppsitions in organational hierarchy,
work experience, hospitals, and religious perspectiv®¥e also identified @ditional

participants using a snowball approach, particularly throughaeslhected interviewees.

We approached the headfseveral nursing departments from hospitals of various sizes and
types in two Germaspeaking cantons in Swerland in February 2012 via email or
telephone. We then askedhose willing to participate to name possible interviewees
Suggested participants were congalctia email withinformation regarding thénterviews,
anonymity and our instituteA total of 18 nurses agreed to participate in the study. One
nursing department refused to participate; no reasons were provided other than they were not
interested. No participants dropped out of the study. Interviews were held between February
and May ®12. We offered to all participants that the interview be held in a private office of a
university library close to the hospitals. Approximately half of the participants chose this

option, while the other half chose be interviewed in their respectivedpatak, typically on
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theirownward in a privateroom. Only the participant and the researcher were present during

the interview.

A semistructured interviewguide a b o u t attitudes eaad@xperiences with error
disclosureand perceived barriers wateveloped. At the beginning dhe interview,we
providednurses with definitions of errors that are westablished in the literature (Gallagher

et al., 2006). Questions used to prompt discus@onhe semustructured conversations
included: Are errorg serious problem in nursing? Are errors usually caused by failures of the
health care delivery system or by failures of individuals? Have you received training
regarding error disclosure? Should errors (near misses, minor errors and serious errors) be
disclosed to the patient? What barriers do you see for error discloBase® on the first 2
interviews which did not show any problems, we decided that no further piloting or adaptation
of the interview guide was necessaxy repeat interviews were carriedt. Interviews were
audio recorded and M.D. made written fietdbtes of key issueshat aroseduring the
interview. Interviews lasted an average of 35 minuisiter 18 interviews the question about
data saturation arose and was discussed by the researchlt wasagreed thatoncerning

the mainthemessaturation was reacheshdthat no new majodiscrepanciesvere coming up
during the interviews. In sunthe research team concluded tkaturation was reached in the
content and attitudes expsesl bythe participants on theain themes and no other major
issues regarding error disclosure were not at least broathatscriptions of the interviews

were not returned to the participants.

Interviews were conducted iPAlemannic Germanor High German, degnding on the
parti ci pan Wétsanspribesllbrecordingscverbatim using High German diction to

make texts consisters dialects are diverse and there is no standard diction with adequate
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comprehension Language barriers between researchersl g@articipants can present
significant methodological challenges, and Squires (2009) has identified a number of
recommendations for croésnguage qualitativeesearchOur approach largely fulfilled these
recommendationsConceptual EquivalenceParticipants were able to talk in their native
language and common terms were provided at the beginning of the interviews. Translations
were not validated externallfranslator CredentialsM.D., the interviewer and translator, is

a German native speaker and hasrked as a German language teacher in Switzerland
(specialising in the particular differences in German dialects) and, as a medical student, also
shared to a large extent the professional language of particifaatslatos Role:M.D.
conducted and transcribed the interviews, translating from Alemannic German into High
German where necessary. Analysis was done on the High German transdvietioods:All
participants came from a linguistically homogeneous area, in which botraAtleoand High
German are omnipresent in their professional environment, and were able to discuss their

thoughts in their preferred idiom.

Analysis and findings

Using the interview transcriptions and the qualitative data analysis software packag€i Atlas
(Berlin), M.D. performed conventional content analysisiehand Shannon2005), focusing

on themes common across participants as well as those unique to individuals that may offer
insight into differences in perspectives and discrepancies in prdaiita themes discovered

in the interviews were labelled using a process of open cqo@gno specific preconceived
codes were identified or used; rather, codes emerged directly from the datadth€he
investigators [S.M...E.R., B.E.] reviewed thenitial analysis to clarify and refine codeand

conversations among the investigators continued uatiing differences wer resolved and
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consensus was achieved. The completed mast el

number of participantseplied with only positive and supportive feedback.

8.3.Results

Characteristics of Respondents

Of the 18 nurses interviewed, 17 were femal
to 35 years (mean 20.7), and they had been employed byctineant hospital for 2 to 35

years (mean 17.5). They worked in nine different specialties (internal medicine, surgery,
intensive care, oncology, haematology, obstetrics and gynaecology, neurology, paediatrics
and geriatrics) and held various hierarchicadifions. For this reason, only ten of the nurses

spent more than half of their working time with patients directly. Two interviewees reported

that they only worked administrativelydble 1).

Attitudes and Experiences Concerning Disclosing Errof8atents

With regards to whether errors should be disclosed to the patient, most nurses made a
distinction between the ideal and the actual situation. In general, nurses stated that patients
should be informed about every error, a position grounded omeigde of transparency or

trust. However, only a very few nurses actually reported disclosing errors in practice. Indeed,
many nurses reported that most errors are not disclosed to the gatidt:n e st | vy, no,

think so. Most errors are notcommuaiit ed t o t he patientd N6

However, amonghose nurses who had experienced disclosing errors, a substantial number of
them on reflection reported, often with some surprise, that this had actually increased the

patientsd trust . AATSh sonneiwe ralways @ back gnd aform ehd :
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patient. And we also always tell them exactly what we do next, so that the error does not
happen again. The same applies also for the relatives. So far this has always gone well. And
when people lose confidence be@uos$ an error: this is not even happening to me now. On

the contrary, whenéwe notice something and w

mar k of confidenceod N9

Nursesoften implicittyper cei ved error disclosusdutydus bei n
to team hierarchies.However, itwag eported that errorbgbotboul d |
doctors and nurses. Moreover this behaviour was said to concern both minor and serious
errorssRl f I think it coul d haavecalsedehis daanage éothe o u s

patient, it will be explained differently or

While nurses thought that near misses should be reported to the team so processes could be
analysed to identify opportunities to improve theality of care, none of the nurses
interviewed advocated disclosing near misses to patients. It was often thought that the need
for communication starts when the patient is affected. For others, the threshold for disclosure
was dependent on how the satyeof damage caused by the error was perceived by &tdffn
general, the patient clearly has the right [to be informed], whether it is a small or a big error.

But when errors happen that have no effect onptigeent, when nothing happerssmall

errors that have no effect, or the patient would not see the error as an-etnen we would

not tell o P7

Nurses stated they would inevitably disclose errors which significantly impaired the patient,
but that there was often disagreement within the team atttbhaevaluate this significance.

Nurses also reported that decisions regarding disclosure can also be affected by the type of
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patient i nvol ved. Nurses felt that disclosul
will and often perceived signals nimt inform particular patients indetailt You per cei ve
when dealing with patients; there are people who prefer not to know. And you need to

somehow develop a sure instinct not to burde

Most nurses reported that they had not received specific training explicitly in relation to the
disclosure of errors to patients. However, many nurses reported having completed general
courses on communication in difficult situations at various stagelseaf @ducation. While

some of these courses were said to cover disclosure techniques, they did so only
subordinately. Most nurses, however, expressed a distinct need for more education on this
issuen Communi cation i s al r e a dButhawdmyoy dothatiwvltes us i |
you have committed an error? This is not precise | believe. It has never been substantiated. |

think that's strange and uncomfortable for e

Barriers to Disclosure
Nurses reported a range of barriers to error disck® which related to difficulties in defining
errors, individual personality and fears, organisational considerations and patient

characteristics.

A number of nurses reported that a barrier to disclosure was that it is sometimes difficult to
even know ifan error has occurred. As one nurse explaifiestor e ov e r it is oft
what really is an error. There are also many complications that you might have foileseen

maybe not. It is difficult to define. You cannot say: there is something happgbaings

wrongo N1
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It was also often called a matter of personal character whether or not someone would disclose

an error. Various traits were seen to inhibit disclosure, including shame, a focus-on self
protection, and a lack of sedfvareness and setbnfidenceei A mat t er of char a
does one approach this incident and come to terms with it. | think this is the first decisive
point: will one disclose it at all or notéTh

firsto N7

Many nurses namedarious personal fears as potential barriers. Some were afraid of losing
the patientsdéd trust or causing patients di s
Fears of punishment or legal consequences were seen by some nurses as a barnier to erro
disclosure, while others explicitly said that they did not to consider the legal consequences
when dealing with errorsi The common working culture can b
For example if you have to fear reprisal once you disclose an dlvat this falls back on a

person who is then ostracised or even | oses

A number of organisational considerationsre identified by nurses as obstacles to being
open about errors to patients. Most often mentioned as a barrier was a mpesirgutbure in

the organisation concerning errors as well as a lack of guidance from policies or heads of
department.Nursesreported that their clinical schedule could mean a lack of time for
extensive disclosure and that if errors have to be explainestdffyin a different shift or
department this could lead to denials. The risk of discrediting their hospital or department was
named as another reason by nurses to cover up dasesessaw penalties and sanctions as
clearly counterproductive in identifyg and responding to errors, but a number had witnessed

such consequences in relation to colleagues.
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Finally, certain patients were reported to evoke concealment of errors. Nurses reported that if

the patient was postarcotic, mildly confused or hadther forms of cognitive impairment

then they would hesitate tlisclose an error to him or hdfurthermore, nurses reported that

other factors such as aggressive or demanding behaviour from patients and language barriers
could cause insufficient informan being provided after an erroii Per sons who s
clearly and German and have a confident appearance and always know what they want will

be treated completely different from familie

N18
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Table 1.Characteristics of the Respondents

Characteristic N (%)
Female 17 (94)
Years in practice 20.7 (435)
Years at hospital 17.5 (235)
Position

Nursing expert 2 (11)
Director of nursing department 3 (17)
Head of ward 5 (28)
Ward nurse 8 (44)

% Oftime in direct patient contact

0 2 (11)
1-25 2 (11)
26-50 4 (22)
51-75 5 (28)
76-100 5 (28)

! Data are given as mean (year range).
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8.4.Discussion

To our knowledge, this is the first time tlrptalitative interviewsave been used in Europe to
explore nursesd attitudes and experNuesesces C
generally thoughthat patients should be informed about every error, but only a very few
nurses actually reported disclosing errors in practice. Indeed, many repseed that most

errors are not disclosed to the patient. Nursksitified a number of barriers to error
disclosure that have already been reported in the literature among all clinicians, such as legal
consequences and t he fldowever, owdrses!io this stugly noet i e nt
frequently reported personal characteristics and a lack of guidance from the organisation as

barriers to disclosure.

It is wel!/ known that there is a mismatch be
clinical reality; withclinicians typically endorsing disclosure in principleut often do not

share information in practiq€&allagher and Lucus, 2005). This applied to our sample as well.
While it is encouraging t hat formedralmeterronsta ogni s
occur in their care, a majority thought that many errors were concealed from patiests.

concerning as therés an ethical responsibility to maintain honest communicatiain w

patients and their familiesvenin cases of erms, and tudies conducted internationally have

indicated that patientsre virtually unanimous in wanting all harmful errors disclosed

(Gallagher et al., 2003; ledema et al., 2008).

Nursesidentified a number of barriers to error disclosure that have already been reported in
the |literature (1 edema e Howavker, while 3ding durses@id Co n n «
report legal consequences and the fedrofs i ng pat i e nrtnsly repartedgust as a

the oppositeMany nurses explicitly said they were not concerned about legal consequences
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and most of those who had previously disclosed an error reported that it had enhanced the
patient 0s have aksytrole inNreatisgetustful environments in healthcare and
previous studies Hawetoepaedtae dIcavappaiieand) o mur
coll eagues, for i1 nstance, examined oncology
the prevention of chemotherapy admirasibn errors in 2010 (Schwappach et al., 2010).

was found that nursesere very positive about involving patients in safety and this was seen

to be compatible with trustful relationships.

Nursesin this study, howevenvere more likely to report thagersonal characteristics and a

lack of guidance from the organisation as barriers to discloBoté. issuesuggest the need

for a systematic institutional approach to error disclosure in which the decision to inform the
patient stera from within the orgaisation ands not shouldered by individual nurses alone.
Disclosing an error to a patient is one of the most complex and difficult conversations that
occurs in healthcare and the need to support and train clinicians in relation to this process has
been wdely recognised internationally (Gallagher et al., 2007; Canadian Patient Safety
Institute, 2008; Truog et al., 2010; Australian Commission on Safety and Quality in Health

Care, 2013).

While hospitals in a number of countriese known to have developembmprehensive
disclosure support systasnandare oftenrequired to havan error disclosure policas a part
of accreditatior(Truog et al., 201Q)ittle is known about the situation ino@tinental Europe
However, it appears that many European hospatiadsunder no obligation to have disclosure
policies andpolicies and support systemare often lacking. For instance, a recent Swiss

survey found that only 46% of responding hospitals currently hawds@osure policy
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(McLennan et al., 2013), while a Gean survey found that only 22% of responding hospitals

currently have a policy (Lauterberg et al., 2012).

This shortage of guidance and support in relation to error disclosure is likely to be
exacerbated by nur sesao | a cJdfs amd colldaguesddve s ur e
previously suggested thatursesminimali nvol ve ment in the disclos
result of limited disclosure training, which renders them unprepared for engaging in difficult
conversations wit h e@dfdetadt20lg 821)Bawdverwgiventthe pat i e
large number of clinicians who could be involved in a serious medical error at any time, there

are difficulties involved in training all of them to be able to hold these discussions well and

any moment. Inght of this challenge, the Harvard ho
t hat would angsureed talvemi fijabbstt ity of expertise
educational efforts on a smal/l numbecgallof di s
clinicians within the institution &mmnnan 24/ 7
and colleagueshave previouslypropose a similar approach in suggestirtpat nurse

managers could be trained to coach disclosure in their team (Shetregr2009).

Limitations

This study has some limitatiorBarticipatingnurses came frorthospitals situated in just two

German speaking Swiss cantons. However, the percentage of nurses who come from adjacent
European countries is known to be considerainl the two cantons. We therefore have

reasons to believe that our sample represents a variety of views that go beyond a typical
ASwi sso culture. We cannot exclude that res
country with different regional dwre. Coding, however, showed a reasonable variety

compared to findings from the United States and Carduatranslation of all interviews into
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High German dictation may have affected results by causing a loss of meaning. However, as
participants were lde to talk in their native language andiomatic phrasing was kept
wherever possibjavith only minor grammatical adaptations beingade we think any affect

will be minor. As sampling was done purposefully and by recommendations from the nursing
adminigration our study might be biased towards the opinions of explicitly committed nurses.
No interviewee reported having personally committed a serious error however a few said they
had witnessed a serious error by a colleague. Additionally, only one makwas included.
Although this mirrors the female dominance in the profession and the fact that serious errors
remain infrequent, limitiors of our study could be that perceptions triggered by a
specifically masculine socialization and drastic individegberiences, respectively, may be
underrepresented. As is in all interview studies, there is a bias towards the reporting of
socially desirable attitudes. Many of our results, however, do not reflect socially desirable
attitudes, such as the findings tipaitients are often not informed. This is a sign that we were
able to ensureonfidentiality, generate trust, and obtain authentic responses that should be

taken seriously.

Conclusion

In closing thefdisclosure gapefforts are required to address basgity disclosureOur study
suggests thabwiss hospals need to do more to suppatirses m relation to error disclosure
and that training regarding this process is also neceandrgesired by nurses.avk research

is needed irBwitzerland (and Contimeal Europein general)on what exactly is needed in
relation to these issues. HowevEyropean organisation may be able to use the experiences
of countries more advanced on these issigea guide to developing and implementing their
own systemsFor ingance,the National Quality ForunfNQF) in the United Statefas

recommended that hospitals shouldstablish a disclosure support systemprovide
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background disclosure educatie@nsure that disclosure coaching is available at all tiraed
provide emotional support for all parties involvé@allagher et al., 2007). Such measures
would likely go a long way to address the barriers identified by nurses in this Sugsin

this study often implicitlyperceived disclosure as being the duty of tleetor. Further
research, however, is needed in relation to the role of nurses in the disclosure \pseess
physicians. Previous researchle United States and Candukes found that nurses generally
lack involvement in the disclosure process &8hon et al., 2009; Jeffs et al., 2011). Jeffs and
colleagues(2011) note that this subject relates to weafiderstood issues of power and
hierarchy within healthcare teamdowever, when errors occur in which nurses have been
involved in some way, it willikely be beneficial to all parties if nurses are involved in the
disclosure process. An understanding of how this can best be achieved in European countries

would be helpful.
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Abstract

The issue of open disclosure has received growing attention from policy makers, legal experts

and academic researchers, predominantly in a number of English speaking countries. While
implementing open disclosure in practice is still angomg process, ggn disclosure now

forms an integral part of health poliagg various American states, the United Kingdom,
Canada, Australia, and New Zealand, vathumber of measures having been put in place to
encourage open disclosure and to mitigate some of thersawisuch open communication.

In contrast, this issue has received little attention inBoglish speaking countries and there

is currently no empirical data relating to a
most countries in continestl Europe. This article <critical
approach to open disclosure. It finds that the issue plays no significant role in German health
policy with very limited measures explicitly concerning such communication currently in

place. Whie a number of aspects of the wider regulatory framework appear to be supportive,
Germany is still in the early stages of a systematic approach and additional measures are
required to further promote open disclosure within the-galferning German healtace

system. This exploration provides an example of albang | i sh speaking coun
to open disclosure and may be of particular interest to neighbouring Gepmaking and

civil law countries such as Switzerland and Austria.
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Open disclosure ithe prompt, compassionate, and honest communication with patients and
families following a healthcare incidenbat has resulted in harm.-Bl While the open
disclosure process can vary, it typically includes: an acknowledgment; an expression of regret
or an apology;an investigation into the incident; providing a factual explanation of what
happened; and explaining the steps being taken to manage the incident and prevent
recurrence.[1, 2] The issue has received growing attention from policy makers, legal experts

andacademic researchers, predominantly in a number of English speaking countries.

9.1.The development of open disclosure

The practice of ma i n tgaimngnattitmde wifh ahosb whoahadibseni c ,
harmed, rather than respond[ing] in a defensived adver sar i al manner 0
at Montreal Hospital.[4] Soon after this in 1989, Dr Steve Kraman, faced with a highly
litigious environment and rising legal costs, began openly sharing incident information at the
Veteran Affairs Hospital i.exington. This approach not only led to a significant reduction in
complaints and legal costs, but has improved collaboration within the healthcare relationship.
[5,6] Similarly, Rick Boothman has achieved impressive results with disclosure in a very

chdlenging legal environment at the Michigan Health Centre. [7]

The disclosure of healthcare incidents, however, has evolved over the past two decades from a
strategic response to rising legal costs focusing on organisational risk minimisation, to an
ethial practice seekingtot®st abl i sh trust by meeting pat
following an incident and to improve the quality of care. The Massachusetts Coalition for the
Prevention of Medi caWhenErhinge Ges\VBrodg 0 Of Gancel wrasusne n t

explicit in privileging ethical considerations over legal, financial and reputational issues.[3]
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9.2.Barriers to open disclosure

There 1is, however, currently a | arge diverge
healthcare errors dncurrent practice. While health practitioners typicahdorse disclosure

in principle they often do not share information in practice, with studies suggesting that as

few as 30% of harmful errors are disclosed to patients.[8]

The most often cited baer to open and honest communication following an incident is the
fear oflegal liability i that communication may lead to a lawsuit against them, a lack of legal
protection when providing information and apologies, and the potential loss of liability

insurance if they say too much or the wrong thing.[8,9]

Legal concerns, however, are not the only factor that maypesditionersnot to disclose
incidents. Indeed, such concerns can often disguise deeper emotionaldear8anja, for
instance, has argd that a harme ausi ng error can be such an
sense of competency and adequacy that various protectiveegaitiing, and defensive
psychological responses can be triggered which can often lead to open communication being

avoded altogether or conducted inadequately.[9]

9.3.Regulating open disclosure

Open disclosure now forms an integral part of health legislation and poliaynumber of
English speaking countriesvith various measures having been put in place to enceurag
disclosure and mitigate some of the barriers to such communid¢atiaeflection also of the

increasing focus on the systems approach to errors in healthcare.[10]
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Governmentabnd organisational standards and policies have been developed to promote a
clear and consistent approach to open disclosuk@rious American states,[11] the United
Kingdom,[1] Canada,[12] Australia,[2] and New Zealand.[13] A number of American states

have also implemented specifitdi scl osure | awso whicathin mand a
circumstances, and fAapology | awsd to protect
action as proof of thenpraadtiittiioonerpbsofresgliio

ethics standards in these countries often explicitly endorse dipclosure.[9]

Such measures are, of course, no panacea; there remains a challenge of translating statements
of principle into practice, which is an @oing process in these countries. However, such
interventions can play an important role in influggc professional, national and
organisational cultures, which have a significant effect on the practice, values and individual
attitudes in a workplace. While these cultures are dynamic, they also have considerable inertia

which requires both strong intemtions and time to change. [15]

Indeed, research in these English speaking countries suggests that these measures are making
a difference. Rick ledema and his team in Australia, for instance, have found that the
disclosure of incidents is becoming mdrequent and that one of the driving forces behind

this change has been state and health provider policies, along with the increase of specially

trained staff.[16]

9.4.0Open disclosure in Germany
In contrast to the English speaking countries describeslealibe issue of open disclosure
currently plays no significant role in German health poltAile the importance of reporting

incidents as part of quality improvement programmes has been recognised, lacking from the
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ongoing discussion has been the emghad the needs of patients in such situations.
Although there was dactorial survey of the general public regarding medical errors in
2004,[17]there is currently no empirical datae | at i ng t o patientsod or
and views regarding opedisclosureand very little is known about current practitedeed,

open disclosure has not yet received a lot of attention inREmgish speaking countries in
general. There is, for instance, currently no empirical data relating to actual practice or

patientsd and practitionersdé attitudes and v

Wider Context
Before examining open disclosure in Germany it is helpful to have an understanding of the

wider context in which this discussion is situated.

While commentators agree that a 49tyle malpractice crisis has not occurred in Germany,

and is unlikely to do so, the increase in malpractice litigation is an issue of concern. [18] The
increase of litigation began reasonably early in Germany, with approxyn@ie0 claims a

year already being made by the end of the 1970s (compared to the 500 claims a year in
England estimated by the Pearson report in thel@iDs). The current figure is estimated to

be around 20,000 to 35,000 (a recent study suggests ar6QAdcB&ims a year are made in
England). The average cost of claims in Germany, including those settled or abandoned, also
trebled between 1981 and 2001, and in some specialities like gynaecology the increase has
been sixfold. [18] The associated increase liability insurance premiums for health

professionals has received growing attention [19]

It was in response to the increase in malpractice cases and a growing climate of distrust

between doctors and patients that had emerged, that led to the ExpertisSmns and
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Arbitration Boards Gutachterkommissionen und Schlichtungsstglleging established in
1975 by theState Medical AssociationdandesarztekammeynThis process provides free
expert appraisal andxtrajudicialconciliation where all partiesonsent to proceedingshe

use of this mechanism has steadily increased over time, wjtlarder of all suspected cases

of medical liability now being assessed by the Expert Commissions and Arbitration Boards,
and their norbinding decisions enjoy high eeptance ratesapproximately 90% of all cases
settled)[20] While data fronthe Expert Commissions and Arbitration Boards is pooled in the
national Medical Error Reporting System (MERS) for systematic leartihegadversarial
proceedings themselves aoetfised on establishing whether or not there is a medical error for

which the practitioner is liable to pay compensation.

It also appears that many German hospitals are currently not taking a systematic approach to
medical errors. In 2010, the Universiifo Bonnédés I nstitute for Pat i
first detailed national survey concerning the implementation status of clinical risk
management in German hospitals. The survey was sent to all 1820 German hospitals with 50
beds or more and had a totdl 484 respondents. The results showed thiatical risk
management and issues of patient safety were an integral part of the agendas for the meetings

of the hospital management in only 39% of respondents, and staff were regularly offered

training in clincal risk management in only 25% of respondents.[21]

Current Measures

There are currently very limited measures explicitly concerning open disclosure in place in

Germany. There are no governmental (federal or state) laws or policies relating to open
disclosure. It also appears that the majority of German healthcare organisations do not have

any internal standards concerning communication with patients and families following an
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error. The survey conducted by the University of Bonn included a question askietper

there is an internal hospital standard which ensures that patients or their relatives are informed
of serious medical errors resulting in damage promptly and receive an offer of support. Only
22% of respondents currently have such a standard; 2¥&rfo standard but plan to develop

one; the remaining 57% have no standard and have no plans to develop one.[21]

There is also currently no mention of open
(BundesarztekammefModel) Professional Code of Conduabr in the derived Professional

Codes of Conduct of the State Medical Associat{tuasidesarztekammeyn

Thomeczek et al. have argued,[22] however, that the wider legal framework that exists in
Germany is generallyupportive of communication with the patient after an incident. Indeed,

unlike the situation in most English speaking countries, the healthcare relationship under
German law is almost invariably a contractual one,[18] and the treatment contract places
obligations on healthcare providers to inform patients of incidents and complications during
the course of treatment. However, the predominant view is that there is no legal obligation on

the doctor to inform the patient that they were at fault for the incmlecdmplication.[22]

In 2008, section 105 of thHasurance Contract Law Ad¥ersicherungsvertragsgesgtavas
added to provide that insurance agreements that indludecrooper ati onodo <cl| aus
releases the insurance company from its obligatigratocosts if liability is admitted without

prior consent, are now invalid.

In principle, practitioner@re now free to speak to patients about the incident, give them a
report of the facts, and express regret, and may also accept liability without tbeing

insurance cover.[22] However, if the practitioner accepts liability for an incident, they may
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have to prove to their liability insurer that this claim was valid to be covered. Legal
commentaries therefore recommend that practitioners do not resection 105 without
speaking to their insurance company prior to disclosing incidents to p4#8hts
Unfortunately, it appears there is currently no consistent approach to this dilemma by the

liability insurers, therefore denying practitioners legal ségu

The legal dilemma is exemplified in a brochure for practitioners by the German Medical

Insurance Deutsche Arzteversicherung t h a't is entitled ATips f
l'iability claimo.[24] Whil e t peaktothelpatientast i on
soon as possible following an incident, t o

empathic and compassionate, it also cautions the practitioner not to accept any liability, as this

could risk their insurance cover.

A positive step forward, however, has been the recent publication by the German Coalition
for Patient Saf etRedenistGald,bra cphluay ocemttitd e@e rém
is silver, sRedee ist Sitber,iSehweggenl isd @offilbe Cdaltion for Patient

Safety @ktionsbiindnis Patientensicherheiiwww.aktionsbuendnipatientensicherheit.de/

is a norprofit organisation formed in April 2005 by health professionals, #&sociations

and patient organisations to build a common platform to improve patient safety in Germany.

Rather than following its counterparts in Switzerland and Austria, which have trartslated
Massachusetts Coalition for the Prevention of Medicab ErrsVMden dhings Go Wrodg i nt o
German, e Coalition for Patient Safetyanteda more practical guide for practitioners in the

German context, which includes an outline of the legal situation surrounding such
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communication. This is intended to provideagiitioners with greater clarification and will

hopefully lead to this issue receiving more attention in the German health system.

It should be noted, however, that the Swiss Patient Safety Foundation (Stiftung fir

Patientensicherheit)wnvw.patientensicherheit.ghoffers interactive and practical oriented

workshops concerning communication with patients and families after an incident, something

that is not currently available in Germany.

Further PossibleMeasures

While a number of aspects of the wider legal framework currently in place in Germany are
supportive of open disclosure and the Coalit
forward, Germany is still in the early stages of a systeragiicoach and additional measures

are required to further promote open disclosure.

The need for strong interventions is arguably more important in Germany as it is (just like its
Germars peaking neighbours) seen to boantnaAshi gh ¢
Helmreich and Merritt note, the need for rules in a high UA country is seen as an emotional
need to resolve ambiguity quickly and leave as little as possible to chance, and that discomfort
over uncertainty can loeadnetfd eeitturadr rfudtersi otr
or hasty, unreasoned action aimed at alleviating the emotional discomfort associated with the
uncertainty. o[ 15] Thus, in the absence of «cl
the communication ohealthcare incidents to patients in Germany, it appearsudikely

that the attitudes and behaviours of practitioners will change towards more transparency and

openness.
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It is, however, helpful to put any possible measures in the context of the tiviteretical
framework for quality assurance that exists in Germany, which is consistent with the logic of
the German social market economy. While health policy set by the Federal Ministry of Health
establishes the legal regulatory framework in Germany,eipglatory details are generally set

by corporatist bodies in the sgbverning German healthcare system.[25] It is, therefore,
very improbable that we will see in Germany the kind of national and state standards and laws

introduced in some English speagficountries.

Federal Medical Association The Federal Medical AssociatiofBundesarztekammyer

(www.bundesaerztekammer.fiés the umbrella organisation of medical sghivernment in

Germany and represanthe professional interests of German doctors. As a working group of

the 17 State Medical Associationsafdesarztekammeyithe Federal Medical Association is

not a public body itself, but an unincorporated association. The German Medical Assembly
(Deutsher Arztetag) is the annual general meeting of the Federal Medical Association and
acts as the o6parliament o f ledatesx frormalldthecStatle p r o f
Medi cal Associations. The Ger man Meddecal As
regulations and articulating and adopting positions of health policy. Given the important role
medical seHgovernment has in Germany, the German Medical Assembly adopting a position

in support of open disclosure would be highly influential. Such aiposiould be supported

by the inclusion of open disclosure in the Federal (Model) Professional Code of Conduct, and

the respective Codes of Conduct at the State level.

Statutory Health InsuranceStatutory Health Insurandgesetzlichérankenversicherungis
one of the five pillars of the German social security system under which approximately 90

percent of the population is insurethe National Association of Statutory Health Insurance
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Funds, together with the National AssociationSeatutory Health Insurance Physicians, the
National Association of Statutory Health Insurance Dentists and the German Hospital
Federation forms the Federal Joint Commit{€&=meinsame Bundesausschu&sww.g-
ba.de). The Federal Joint Committee was established on 1 January 2004 [Statory
Health InsuranceModernisation Actand in addition to deciding which benefits are to be
included in the statutory health insurance cataloguda& the duty to ensure quality in
statutory health insurancaccredited facilities and decides quality assurance measures for
outpatient and inpatient healthcarenc® 1 July 2008 following health reforms, the Federal
Joint Committee has made all decisions in a single es®ral decisinrmaking body
capacity. By developing directives or guidelines that specifically include open disclosure as
part of quality assurance, the Federal Joint Committee could set the framework for a broader

implementation of open disclosure in the German hegistem.

Federal Ministry of Health The Federal Ministry of Health is responsible not only for
maintaining and enhancing the quality of the healthcare system in Germany, but for also
strengthening the interests of patients. Situated within the Fedenativiiof Health, is he
Patient Commissioner of the Federal Governmer®atiéntenbeauftragter der
Bundesregierung currently Wolfgang Zoller. The Office of the Commissioner

(www.patientenbeauftragteefl was established on 1 January 2004 bySteutory Health

Insurance Modernisation Actto support the development of patient rights and publically
advocate for patientsdéd interests; particul ar
potentid important role of open disclosure in quality improvement, respecting patient rights,

and reducing errors from escalating into formal complaints or lawsuits, the Patient
Commissioner should be advocating open disclosure. A first step would be to gxplicitl

recognise the patientsdéd right to be infor me
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treatmentAnew patientso rights | aw currently bei
could potentially provide an appropriate framework for tAis.additioral measure would be

for the Patient Commissioner to lobby for legislative changes that would address the current
legal dilemma for health practitioners in relation to accepting responsibility for healthcare

errors.

9.5.Summary

Although the ethical, finagial and quality improvement benefits of open disclosure have been
shown in the English speaking world, Germany still needs to provide a more supportive and
consistent framework that allows practitioner to safely disclose incidents to patients. Without
clear guidance and a consistent framework that is supportive of open disclosure, it seems
unlikely that the attitudes and behaviours of practitioners will change towards more

transparency and openness.

How this could be achieved within the unique structfrthe German health system has been
outlined in this article. Given the important role of medical-gefernment has in Germany,

it is important that the Federal Medical Association show leadership on this issue. The
adoption of a position in support open disclosure by the German Medical Assembly would

be highly influential. The Federal Joint Committee could also help set the framework for a
broader implementation by developing directives or guidelines. Finally, explicitly recognising

t he p a this érbe isfdrmed abgut incidents and errors that occur in their treatment in
the new patientsd right |l aw currently being

Federal Government may help open disclosure receive more attention.
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Laws protecting open disclosure conversations are unnecessary and a misguided strategy to

encourage error disclosure.

There has been a dramatic change in the approach to medical errors internationally, with a
new ethic of transparency replacitige traditional customs of secrecy and denial. Australia

has been at the forefront of this shift towards openness with Australian health ministers
endorsing a national Open Disclosure Standard in 2003, which made it clear that there is an
ethical responbility to maintain honest communication with patients and their families even

when things go wrong§.However, while it is widely agreed that medical errors should be
disclosed to patients, there is a | anige nAdi ¢
actually being doné.Most research internationally suggests that a primary barrier to
disclosure is health profess?tReceatbtsd®sstiggestr s r e

that this is also the case in Australia.

The Australian Commission on Safety and Quality in Health Care decided to review the
Standard in 2011, to consider it in light of current research and evidence and to recommend
changes to it. This resulted in the 2012 publication ofQpen Disclosure Stalard review

repor and a newAustralian Open Disclosure Framework consultation drafhich will

replace the Standard. With recent research suggesting that saying sorry is a key element of
successful disclosure practice, #hastralian Open Disclosure Bmework consultation draft
specifies that the words Al am sorryo or Aw

expression of regret. However, it makes clear that speculative statements, admission of

liability or apportioning of blame must be avoile | t defines apology a
sorrow, sympat hy and (where applicable) remo
an acknowledgment of responsibitity, which i
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Health professionals and indemnity insurars often concerned, however, about saying sorry
because of the fear that it will be seen as an admission of liddilitieed, it was in response

to an alleged fAinsurance crii2B0R thad a raftrof refounst r a | |
were madeto tort law! Apology laws were part of this package. All Australian states and
territories have apology laws that protect apologies given after an incident from being used in
various legal processes, most of which have a broader application than jusedieal

context. These laws generally protect only expressions of regret but not admissions of fault,

with five laws explicitly excluding admissions of fault, and a sixth doing so implftitly.

In a review of Australian law, it was concluded that the Bwehitegal protection that existing

| aws provide does I|little to reduce professi
medicolegal risk® ifa perception that |ikely i8Thei bit s
authors argued that this situatioregents a strong case for law reform that would provide
stronger protections directed specifically at the contents of open disclosure conversations,

concluding:

Ain a perfect worl d, medi cal ethics shoul
commitment to [open disclosure], but the reality is that comfort on the medicolegal

front is likely t20 prove a useful carroté

In our view, the assumption that such legal protections can narrow the disclosure gap is
misguided. While medicolegal risk may surddye a f act or in professi
disclose errors, we believe that the true reasons are more complex. A range of factors that
contribute to errors not being disclosed have been identified, including a professional and

organisational culture ofesrecy and blame, professionals lacking confidence in their
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communication skills and the shame and humiliation associated with acknowledging an error
0 to onesel f, one6s >pMakirgedhe tcontents rotlopen nliscbsire p e e r
conversations ledlg inadmissible in legal proceedings is therefore unlikely to significantly

change practice.

Current apology laws are also quite unnecessary. Whiégnains to be seen what exactly is

the relationship et ween open discl os urtelegal actiorfppologf e s s i o |
laws do not prevent patients frotaking legal action following the disclosure of an error.

What apology laws do is protect apologies given afteinaiwlent from being used in legal
proceedings. Howevethe fear that apologiesiay be used against heafphofessionals in

legal proceedings to prove negligencaas well founded and does not provide a sound basis

for implementing such legal protections. As noted in @penDisclosure Standard review

report, ACase | awandbwvwersedsurslitatesathat @urts do not find expressions
regret, apologies or admissions of duty of care failares evi denc%® of | i abil i

Expressions of compassion and solidarity are alwagpropriate after a patient has
experienced a tragioutcome. Professionals do not need legal protectionefpressing

sympathy or regret in such circumstances;shismp |l y refl ects the profe
does notprove any of the elements of negliged®dndeed, makingsuch expressions
inadmissille may paradoxically makenatters worsed professionals who offer a sincere

apologygenerally receive more positive outcomes than thosedghuot?!

Furthermore, even when a professional has admitiaing an error, this alone will be
insufficient toprove negligence. As th©pen Disclosure Standard review repodtes:fthe

Adet ermination [of faulptaftiesfobop mhkeacgoufl n,
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admission of faul{whether contained within an apology or not) is, in the eyes ofatlg
merely the defendantds opi ni on estabdhedtbhthe t hi :

facts, notbywht i s® sai déo

Although laws that make compassion inadmissible in court or protect truthful expressions of
responsibility are unnecessary, thgyerate on ethically shaky grounds and risk diminishing

thevalue of apologies and fuelling public cynicism towards the medical profession.

Principle 5 of theAustralian Open Disclosure Framework consultation drgfiiding
principlesent i t | ed cid S wp pca ratnismbg st at es:
Health service organisations should create an environment in which all staff are:
A encouraged and able to recognise and re
A prepared through training and education

A s u p p oughtthe dperi disclosure procéss.

In our view, these measures would have a far greater impact on closing the disclosure gap

thanlaw reform strengthening already unnecessary legal protections.
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11.1.Introduction

There has been an important shift towards openness regarding adverse events and their
communication to patients. Recemgisearch suggests that saying sorry is a key element of
successful disclosure practice. However, fear of legal atizenbeen ideni#gd as a major

barrier to issuing an apology in the case of erwiith the enforcement of the Northwest

Ter r i Apology Actod 1 November 2013pologies are prevented by law from being
taken into account in any determination of fault or liabilityd &rom voiding, impairing or
otherwise affecting liability insurance coverage,8mout of 10 provinces and 2 out of 3
territories in Canada. It remains to be seen whether these laws will achieve their goals of
encouraging apologies and open communicadiah reducing litigation. We are skeptical that
apology |l egislation wil!/ |l ead to substanti al
an adverse event. Disclosing, and apologizing for, an adverse event is one of the most
complex and difficult conveations to have in healthcare. Therefore, without good training
and support in this process, apology legislation is unlikely to have much of an impact on the

behaviour of health care staff.

11.2.The Disclosure of Adverse Events

Although unfortunate, e reality of healthcare is that clinical outcomes are not always
optimal, which can lead to patients being harmed. While the most common source of harm is
the patientédés underlying medical condition, |
eventwhich results in unintended harm to the patient, and is related to the care and/or services

provided to the patient, rat her than to the

In recent decades, the traditional customs of secrecy and denial regaldange events have

been replaced with a new ethic of transparency, particularly concerning disclosing adverse
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events to patients. Canada has been one of the leaders in an international shift towards
openness. Indeed, one of the first places that articeld t he practice of
humanistic, cargiving attitude with those who had been harmed, rather than respond[ing] in

a defensive and adversari al manner 0 was Mont

Healthcare providers in Canada are now considered to have eal,gthofessional and legal
obligation to disclose adverse events. [ 1] S
Code of Ethichas specified that physicians shoul d
harm to patients; should harm occur, discldseit o t he patient. o[ 4] The
medical colleges have incorporated this provision into their codes of ethics, or have
implemented specific disclosure policies.[5] Legislation mandating disclosure has also been
enacted in Quebec (in 2002)caManitoba (in 2005).[g] However, disclosure will likely be

seen as a legal professional obligation even in provinces or territories without such
legislation,[1] as physicians are seen to be under a common law duty to disclose adverse
events to patienti8] Guidance for Canadian healthcare organisations and professionals
regarding disclosure was also published in two 2008 documents, the Canadian Patient Safety

| nst i Canadiand Bisclosure Guideline§2] and the Canadian Medical Protective

A s s 0 ¢ 5 @€MPAYCGo@mmMunicating with your patient about harm: Disclosure of adverse

eventq1]

11.3.Apologies and the Disclosure Process

The act of apologizing carries great meani n
har med per s on s ion, aofferiagdthe individual oe argamsatiort the opportunity

to make amends, [and] laying the foundation for a better relationship between both

parties. o[ 9] A full apol ogy I S typically
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acknowledgement of the harcaused, an expression of remorse or regret, and an acceptance

of responsibility.[10]

Recent research has indicated that a full and sincere apology following an adverse event is a
key element of successful disclosure practice.[9] In Canada, the CMPArecontmns t hat :
the postanalysis disclosure stage, after the analysis of the adverse event is complete and it is
clear that a health care provider or health care organization is responsible for or has
contributed to the harm from an adverse event, it isr@gpiate to acknowledge that

responsibility and to apologize. o[ 1]

A recent Australian report stated that, for patients, an apology is the most valued part of open
disclosure and fundamental in the postident reconciliation process,[9] and many bediev

that a full apology can assist the recovery of harmed patients, promote forgiveness and the
early resolution of disputes, and reduce litigation and legal costs.[9,11] However, it remains
unclear what the overall impact of wideread disclosure and apgy practices would be on
malpractice litigation. While the experiences of isolated hospitals, such as thenoh
examples of the VA Medical Center in Lexington, Kentucky, and the University of Michigan,
suggest that disclosure and apology initiativesy in fact markedly reduce litigation,[113]

some researchers have referred to At he great
practices may actually increase lawsuits and costs substantially.[14] Traditionally, individuals
and organisationeave been reluctant to offer apologies in healthcare settings after things go
wrong and, in many cases lawyers advise against making an apology.[5] In Canada,
apologies have been considered risky for two main reasons. First, the risk that an apology
would be seen as an admission of fault or liability, and second, the risk that an apology would

void liability insurance coverage.[16] Nevertheless, it is widely agreed that disclosing adverse
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events and apologizing to harmed patients is the ethical thing, teegiardless of whether it

decreases or increases rates of litigation.[15]

11.4.Apology Legalisation in Canada

Apology legislation in Canada, either as a sEatamheApology Acor an amendment to other
legislation, has its origins in a discussion papeblished by the Ministry of the Attorney
General of British Columbia in January 2006.[17] The discussion paper proposed legislation
that would prevent liability being based on an apology and identified three factors in support

of such reform:

1. To avoid ltigation and encourage the early and esfétctive resolution of disputes.
2. To encourage natural, open and direct dialogue between people after injuries.
3. To encourage people to engage in the moral and humane act of apologizing after they

have injured arther and to take responsibility for their actions.[17]

This proposal received wide support and Apology Actwas quickly introduced and passed,

receiving Royal Assent on 18 May 2006.

British Columbia Apology Act 2006

Definitions

1. In this Act:

Alapol og yad expnesson ef sympathy or regret, a statement that one is sorry
other words or actions indicating contrition or commiseration, whether or not the wo
actions admit or imply an admission of fault in connection with the madtevhich the

words or actions relate.
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"court" includes a tribunal, an arbitrator and any other person who is acting in a judi

quastjudicial capacity.

Effect of apology on liability

2 (1) An apology made by or on behalf of a person in conneutidnany matter

(a) does not constitute an express or implied admission of fault or liability by the per
connection with that matter,

(b) does not constitute an acknowledgment of liability in relation to that matter fqg
purposes of section 24 tife Limitation Act,

(c) does not, despite any wording to the contrary in any contract of insurance and des
other enactment, void, impair or otherwise affect any insurance coverage that is avail
that would, but for the apology, be availaltie,the person in connection with that mati
and
(d) must not be taken into account in any determination of fault or liability in conng
with that matter.

(2) Despite any other enactment, evidence of an apology made by or on behalf of a p
comection with any matter is not admissible in any court as evidence of the fault or li

of the person in connection with that matter.

When applied in the clinical setting, the Act prevents apologies provided to patients and
families by clinicians fdlowing an adverse event from being taken into account in any
determination of fault or liability, and frowoiding, impairing or otherwise affecting liability

i nsurance coverage. As the definition of fap

anadmi ssion of faulto, t he Act not only prot «
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Al am sorry this happy to youbo, but al so st

regret the suffering it has caused you. We a

The Uniform Law Conference of Canada and the Canadian Patient Safety Institute (CPSI)
have both encouraged all provinces and territories to enact apology legislation.[18] Using
essentially the same terminology and structure as the British ColuAdijaapdogy

legislation has since been enacted in Saskatchewan (amendmentEwaddnece Ac2007)

Manitoba Apology Act2007) Alberta (amendment to tHevidence Ac2008), Nova Scotia

(Apology Act2008), Ontario Apology Act2009) Newfoundland and Labradokpplogy Act

2009), NunavutApology Act2010), Prince Edward Island (amendment toHkalth Services

Act 2009, and thus limited to the health sector), and most recémtlZorthwest Territories

(Apology Ac?013).The pr ot ecti on pr legaliprdcealings Befoe godirss fi b ot
and proceedings before tribunals or qgyadicial bodies, such as regulatory authority
(Coll ege) disciplinary committees oQuébecor oner

and New Brunswick, and the territory of Yukalo not have apology legislation.

While British Columbiads | egislationCivit ook t
Liability Act 2002 as a model in protecting both expressions of sympathy or regret and
admissions of fault,[17] most apology legisbn that has been enacted internationially the

United States (29 out of the 36 laws) and Australia (6 out of the 8 laws)y protects

expressions of sympathy or regret{2@).

11.5.Will the legislation achieve its aims?
We know that honesty, transparency, and apology are essential to rebuild broken trust in the

doctor patient relationship.[21] Yet, while apology legislation has been proposed as a means
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of improving patient care after an adverse event, these laws havenlpgace in Canada for

too short a time to make a fair or accurate assessment of what effect they will have and if they
will achieve their goals of encouraging apologies and open communication and reducing
litigation. Indeed, while legislation protectingostaccident apologies from being used as
evidence of negligence has been in place in some U.S. states since 1986,[22] it also remains
unclear there what impact these laws are having as key data are seldom systematically

collected.[23]

However, anecdotavidence suggests that these laws are not yet having the desired effect in
Canada. In an article ihhe Lawyers Weeklyn 9 March 2012, it was reported that even with

the enactment of apology legislation, most counsel were still reluctant to encourige the
clients to makes apologies. One was quoted e
avoid a lawsuit by apologizing, | will have trouble recommending an apology as a litigation
strategy. o Indeed, it was ngnitoe Most tcduressel hatiet h e |

never heard of it or have never peeked into

Although apology legislation has been politically attractive in Canada, there is also some
reason to believe that the legislation, from a legal standpoint, is actually urangc¥gkile it

is true that in the absence of such legislation, an apology can be admitted as evidence in court,
Canadian legal scholars have noted that this is not as dangerous as widely assumed,
particularly in the medical context.[2Z2B5] As Tracey Baileyand colleagues noted in their

2007 critique of Canadian apology laws:

eit appears wunlikely that a Canadian coul

on the basis of an apology, even where t
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doctor may admit tthaving made an error but whether that error was negligent will be
determined by whether the physician fnexer
t he nor mal prudent practitioner of t he
determination is made in larg®ert on the basis of expert evidence. As a result, we

would argue that the fear of an apology being used to establish liability is largely
unfounded. As far as the authors are aware, apologies on their own even where
accompanied by an admission of faligve not led to a finding of legal liability in

Canada.[25]

While apology legislation may be well intentioned and here to stagres skeptical thahese

laws will lead to much improvement of the way patients and families experience medical

error, as v believe that they falsely assume that this is primarily a legal matter rather than

one grounded in human relationshipssclosing, and apologizing for, an adverse event is one

of the most complex and difficult conversations that occur in healthcar®\[Bilg legal fears

may surely be a f act oapologim and disclosé advesa evénts me | u ¢
general, the true reasons are usually more complex, including a professional and
organizational culture of secrecy and blame, professionalentacconfidence in their
communication skills, and the shame and humiliation associated with acknowledging a harm
causing mistaké t o one selpfat i@mdé § a]nirtleed, reseérsh pybksieed s . [ 2
in 2006 involving US and Canadian physicians ssgjghathe legal environment may have a

more | imited i mpact on physiciansé communi cse
events than often believed, and that the culture of medicine itself may be a more important

barrier.[28]
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11.6.Wh at ' solutiotr?e

For apology legislation to make a difference to the manner and the frequency with which
apologies are delivered after an adverse event, we believe that health care providers must
improve the training and support that staff receive in relatiothigprocess. In the United
States the National Quality-pFacumcg N@&) d elai
disclosure, which recommends, among other things, that hospitals establish a disclosure
support system, provide background disclosure educatiosure that disclosure coaching is
available at all times, and provide emotional support for healthcare workers, administrators,
patients, and families as part of the process.[29] While the CPSI has recognized the
importance of disclosure education amdirting,[2] the focus moving forward should be on
ensuring that all Canadian hospitals are adequately training and supporting staff in relation to
these difficult conversations. We believe that this would make a bigger difference than

legislation on the wgin which apologies are delivered.

Key Messages
1 Recentresearch suggests that saying sorry is a key element of successful dis
practice, but that there idten reluctance to apologize after an adverse event d

legal fears.

1 Apology legislation has been widely enacted in Canada that prevents an apolog
being taken into account in any determination of fault or liability, and froiaiing,
impairing or otherwise affecting liability insurance coverage.

1 It remains to be seewhether these laws will achieve their goals of encoura
apologies and open communication and reducing litigation, but anecdotal ev|
suggests that the laws are not yet having the desired effect.

9 Since disclosing, and apologizing for, an adversentei'eone of the most comple
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and difficult conversations to occur in healthcare, ensuring that health care
receive good training and support in relation to this process is likely to be

important than legislation in improving the delivery of kapes.
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Abstract

The issue of apologising to patients harmed by adverse events has been a subject of interest
and debate within medicine, politics, and the law since the early 1980s. Although apology
serves several importasocial roles, including recognising the victims of harm, providing an
opportunity for redress, and repairing relationships, compelled apologies ring hollow and
ultimately under mine these goals. Apolrogi es
t han an of f ecntidssnraddsmoral weflectisneatefinauthentic and contribute to a
Amor al flabbinesso that stunts the mor al de
medical profession. Following a discussion of a recent case fromZ¢aland in which a

midwife was required to apologise not only to the parents but also to the baby, it is argued that
rather thamrequiring health care providers to apologise, authorities should instead train, foster

and support the capacity of provideosapologise voluntarily.

12.1.Case Study: Midwife Forced to Apologise to Baby
Il n a recently published investigation by Ne\
(HDC), a midwife was required to provide a written apology following an error to theth

parents and the baby.

The case examined the standard of care provided by a midwife who failed to discuss with the
parents vitamin K administration during the antenatal period and also failed to perform a PKU
test within an appropriate period aftarth. The baby was admitted to hospital with neonatal
jaundice and later required an urgent craniotomy and evacuation of a subdural haematoma.
The HDC found the midwife in breach of th@éode of Health and Disability Services

Consumer Eode & Righd).tTke Commissioner recommended that the midwife
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provide a written apology to Mr and Mrs B and a separate apology to Baby B, suitable
for her to read when she is sufficient]l)
breaches of the Code. The apologyasbe provided to HDC for forwarding by 24

June 2013 (Health and Disability Commissioner 2013a, 12).

Recommendations to provide an apology to a complainant are common in HDC
investigations. For instance, i n dithie20431 i nve
it appears that 38 investigations recommended that an apology be proMieeith (and

Disability Commissioner 2013b) HDC fAr ecommendati onso are mor
that health and disability providers can freely choose not to folfweh recommendations
effectively amount to a requirement, gi ven
who fail to comply with the Commissionerés r
providers comply with HDC recommendationse@tth and Bsability Commissioner 2008)

|l ndeed, the HDCOGs naming policy explicitly a

Providers have argued that naming for refusal to comply with minor
recommendations, such as an apology, is not warranted. However, complainants and
consumersdmot consider an apology to be a fmi
refuses to apologise, it is generally because he or she is unwilling to accept that the
care he or she provided was substandard. Such behaviour is itself evidence of a lack of

professimalism (Health and Disability Commissioner 2008, 5)

However, the recommendation in this case to
when she is sufficiently mature to do so0 i

competence review and an HDC investigation and has been referred bynth&sSioner for
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potential disciplinary proceedings. She also has stopped practising as-eangielyed

midwife and now only works as a hospital staff midwife. The midwife states that the case has
Aprofoundlyo affected herecanddatihat isnhehelraspr
need for good communication and documentat.
2013a, 7). What words should the midwife find to say sorry in a way that a previously harmed

(but now well recovered) child can read at sofuture date? On top of everything else, the
recommended apology to the baby seems excessive and hollow. Even with regard to the
recommended apology to the parents, one could question why the midwife was not trusted to

make a judgement about the matter.

While this particular case is rather unusual, it raises a general question about the
appropriateness of coercing health care providers to apologise. Even though other
jurisdictions may not have an authority likee HDC that requires apologies, coercioayrbe

exerted by many parties and it is important to reflect on how apologies can be ethically

promoted after things go wrong in health care.

12.2.The Role of Apologies

The act of apologising carries gremgtoteeani ng
har med personds need for recognition, of fer.
to make amends, [ and] |l aying the foundation
(ACSQHC 2012, 42 While an apology can be defined in varsovays, certain key elements

have been identified in the literature. These include acknowledging that harm has occurred,
accepting responsibility for causing the harm, expressing regret, and taking action to remedy

the harm and prevent future occurren@@8SQHC 2012Allan and McKillop 2010).
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Providing an apology also may bestow a number of positive pgyleywiological effects for

those harmed. Alfred Allan and Dianne McKillop (2010) note that those harmed by adverse
events can experience a range ofgbsyogical and physiological stress responses similar to

any other stressor and suggest that a full apology can promote forgiveness, reduce negative
effects and assist in recovery by nAredressirt
closure andtepping the search for an explanation or information, [and] reducing the impulse

for redress by making them ffeel t hat t hey

(ACSQHC 2012, 4y

With the development of open disclosure in health care internatiptiadl role of apologies

to patients harmed by adverse events has become an increasingly important consideration
with research indicating that a full and sincere apology following an adverse event is a key
element of successful disclosure practice (ACSQ@AC2). Apologising to harmed patients is

now widely endorsed, including in the United States (Massachusetts Coalition for the
Prevention of Medical Errors 2006), Canada (Canadian Medical Protective Association 2008),
the United KingdomMNational Patient &ety Agency 2009)Australia (ACSQHC 2013)xand

New Zealand Klealth and Disability Commissioner 20090 Australia, for instance, the
Australian Commission on Safety and Quality in Health Care reviewe@pka Disclosure
Standardin 2011to consider itin light of current research and evidence and to recommend
changes to it (ACSQHC 2012). This resulted in the n&wstralian Open Disclosure
Frameworkthats peci fi es that the words @Al am sorryo

an apology or expressimf regret (ACSQHC 2013).

Unfortunately, there has traditionally been a reluctance to offer apologies in health care after

things go wrong. As Marie Bismark has noted:
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Health practitioners have high expectations of themselves and, not surprisingly, many

find it difficult to discuss adverse events openly with patients. Some are afraid of

|l osing patients6 trust, some shy away fro
fear of medicolegal consequences and professional sanctions is cited as aménpedi

to apologising (Bismark 2009, 9).

Nonet hel es s, research has found that pati ent
their trust in their physiciansd honesty an
complete information about ¢hi r overal/l careo (Gallagher e

apology #dAis the most valued part oiricidentpen di
reconcil i aAGSQHC 2pIR2HE)essBur(t her mor e, while cli
been identified een in very different legal settings as a key barrier to apologising (Gallagher

et al. 2006), it is generally held that expressions of sympathy, and even acknowledgements of
responsibility, are not an admission of liability, as this is a matter for a tcodécide on the

basis of facts and not by what is salMc{ennan and Truog 20)13More importantly,

Awit hout a meaningful and unequivocal expre
aut hentic moral acto (Taft 2plieéstyeniheslthcares ee a
where harmful errors have complex causes often not attributable to an individual person or

act.

Few would quarrel with the notion that an apology is owed to patients who are harmed by
substandard care and that the act of apotampurs too infrequently. The fact that an apology

in these circumstances is ethically the right thing to do, and may potentially have a number of
positive benefit s, appears to be what I S m

recommend health provide apologise after they have been found in breach o€Ctue of
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Rights The problem with this approach, however, is that if an apology is offered primarily

from fear of punishment it has little value and is likely to end up doing more harm than good.

12 3. The Importance of Agency

Genuine regret, responsibility, and intention to change can only be generated by the person
concerned. Like love, courage, or determination, these are virtues of character and as such
mu st arise from t he pe rredlectind sannot Wwaone anigle say, y . Su
Aout sourced. 0 Yet, by disregarding any judge
value of apologising to a particular patient, this appears to be precisely what the HDC is
attempting to do in requiring apologies. The consequeaceonly be a denigration of the
under |l ying mor al val ue. As Jack Si mmons
institutionalization of a kind of artif
ethics by suggesting thgttlidepngf en®siad nanelay

(2012, under HAAbstracto for a recent | ecture

If an apology is primarily motivated by some kind of threat, it will lack the essential elements

and take on the form of a charade, becominge Ittiore than a seifterested performance.

Lee Taft (2000, 2005) has passionately argued for more than a decade that apologies need to
be authentic, and yet he fears we have slipp
accepting pathetic apologe s : AApol ogies are being confl at
between an apology that seeks to repair and an apology that is just a social grace or damage

controlo (Hall 2010, A5) .

In certain circumstances, it may be appropriate to compel a moiai é&tich as apologising)

for the purposes of moral development. In these situations, it is hoped that the individual is
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changed by performing the activity in a way that he or she develops the relevant virtue. The
person comes to understand, for instahat apologising is good. When this happens, the
performance of the mandated apology is an act of positivdoseifition, an internalising of a
previously external value. However, the coercion involved in these cases is justified only
insofar as it servethe desired moral end, namely, the development of a morally mature agent,
and is only appropriate in the context of certain relationships, the pelnédtbeing the most
obvious. I f, in such relationshi psfheotshee fAchi
is not released at some stage to make his or her own decisions, then the purpose of the moral
training is negated. Similarly, when adult professionals are ordered to apologise, it seems that
they are effectively recast as moral minors ang thot merely humbled but demeaned. This

is likely to cause them to sent the regulatory bodynd to undermine their confidence in their

ability to make moral judgements and so perform their professional role.

Forced apologies can be similarly damaging for the patients receiving them. Although an
apology is often desired by harmed or otherwise aggrieved patients, the written apologies that
are provided to patients to fitndoftenfullofwoglsi|l at or
but devoid of meaning. Because the moral dimension of the apology is subverted, there is no
sense of genuine acknowledgement and, hence, little chance of reconciliation. Like the
professional, the patient is left feeling disempoadeand disrespected and at odds with the

institution upon which he or she is dependent.

This problem is reminiscent of what Nancy B
suggests that too often in the hospital setting forgiveness is assumedtumipatic once an
apology i s gi venawawdffornblatirgHoegivenasgyso that itsiretational

characted the actions that various actors undertake in relation to one another so forgiveness
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can take placgi s f o r Bedinger 008, 29)Jeffrey Helmreich also has emphasised

t hat Aft] he mor al -argcalnsted Fomrhis avenonvestmentoin note s e |
harming others ... [and] mere apologies, with no-seticism at all, seem to have a less

positive effect on victimsthanégh absence of apologyo (Hel mreic
a full apology, when it is authentic, stems from a-sgHimination that benefits all: the

of fender s own mor al devel opment and practi
others who come afteApologies that are institutionalised in health care as means to an end at
best only reward the provider (and the provi
advancement of both the individual and the profession as well as harm the patient. A
recommended apology may be appropriate escammendationbut not as a masked edict.

As Taft argues, Al alJ] ut hentic apology 1is res

t hemselves and their patients the799eep heal.i

The HDC should thus reconsider its practice of requiring health and disability providers to
apologi se. Apologising to harmed patients i
However, the promotion of apologies after adverse events, in asgigion, would be more
appropriately achieved via strategies timarture the development of the moral maturity
required for authentic apology. This is most likely todseomplishedhrough education and
institutional reform, but may also be supportedayhorities likethe HDC. Indeed, part of

the HDCO6s role in New Zealand is to educate
responsibilities. This means that instead of formally recommending apologies in
investigations (recommendations that ardoeced), the HDC should be trying to educate
providers regarding the importance agologsing after things go wrong. A consequence of

not coercing apologies will be that in some situations patients who deserve an apology will

not receive one because thvider involved lacks the required character. However, in our
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view, this is preferable to the general erosion of moral integrity that forcing apologies

generates.
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CHAPTER 13: DiscuUssION AND CONCLUSIONS

235



13.1. Importance of Research Project
This research project attempted to addr@ssumber of important research gaps concerning
medical error communication, particularly regarding the disclosure of errors to patients, in

Switzerland and internationally.

With a shortage oempirical dataegarding error communicatiaxistingin Switzerland the
primary aim of this research projests to empirically examine current policy and practice in
Switzerlandregardingerror communication, wi a particular focus on the disclosure of
medical errors to patient3.he empirical research conducted in Switzerland for this project
has resulted in important insights which will need to be taken into consideration in relation to
future research and efforts to improve patient safety in SwatzerlIt has also made
important contributions to curremternational knowledge regarding error communication

and the impact of errors.

The empirical studies were unique in a number of ways. quUamtittive survey of Swiss
hospitalswas the first studyo publish data on the implementation stattigroor disclosure

policies andfound that less than hatif responding hospitals reported currertve such a

policy. Thequantitative surwe of Swiss anaesthesiologists was the first study internationally

to comprehensively examineanaest hesi ol ogi st so attitudes
disclosing errors to patiengsd the impact of errors on anaesthesiologiistgas alsahe first

study to examine Swiss cl regardicgerarrceminundtioni t u d e s
in-depthand the first quantitative study in Switzerland to examine the impact of errors on
clinicians, and one of the few studies on this issue outside of North Amériézund

significant differencedn attitudes between departmemegarding error communication, and

that respondenteommonly experienced distrekdlowing an erroy even after a minor error
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or near missbut virtually alldisagreed that hospitals adequately suppfier an error. The

gualitative interviews withkey stkeholders in Switzerland were the first time such
individuals have been interviewed in Switzerland to explore their attitudes about medical
errors and error communication and their views about what measures could lead to
improvements in SwitzerlandPartcipants raised concerns about the impaichioal liability

and liability insurance was having on error communication in Switzerland. Finally, the
guditative interviews with Swiss urses were thefirst time thatnur sesd att it ud
experiences concerning disclosing errors to patiesws been explored in Switzerland. While

nur ses recognised pat i e thensorityrthought that many ebres | nf o

were concealed from patients in practice.

The theoreticalresearch conducted ternationally for this project hasalso resulted in
important analysis of the appropriate role of the law in relation to promoting apologies after a
medical error which will need to be taken into consideratiomcerningfuture research and
initiatives. It has also madan important contributiomo international knowledge regarding

current error disclosure policies irofitinental Europe.

The theoretical papers were unique in a number of ways. The examination of srlasudie

in Germany was the first time that the regulation of error disclosure in Germany has been
examined, and one of thew examinations ofhis issuein Continental Europe. It was found
thaterror disclosure currently plays no significant role in Gamrhealth policyout there have

been some positive developments. The examination of apology laws in Australia was the first
time recent developmentggarding errors disclosuemd the appropriatenessagology laws

in Australia have been examinedt was argued that theseaws are unnecessary atitht

hospitals supporting clinicians through the disclosure process is likely to have a far greater

237



impact. Similarly, the examination of apology laws in Canada was thetiimg that recent
developments in Cada in relation to apologlaws and what other measures might be more

helpful in promoting apologies, have been examittedas argued that #hout good training

and support in this process, apology legislation is unlikely to have much of an impact on the
behaviour of health care stafinally, the examination of forced apologies in New Zealand

was the firsttimettHe al t h and Disability Commi ssioner 0
apologise has been questioned and of the first examinations imt&tionally of the ethical
appropriateness of coercing apologiiswas argued that instead ofquiring clinicians to

apologise, authorities should instead train, foster, and support the capacity of providers to

apologise voluntarily

Two important thems that emerged in this research project, the relationship between error
communication and the law anlde relationship betweesrror communication and culture,

require further discussion.

13.2 Error Communication and the Law

The relationship betweegrror communiation and law has been an importaspect of this
research projecWWhile some of these legal issues are imporéent need to be addressed, in

t hi s aiaw, faraao insch focus has been put on the role of the law in relation to error
communication, both as a barrier to, and as a means of promoting, such communication. It is
hoped that this research, both empirical and theoretical, will make a contribution, however

small, to efforts to take a more balanced view of this issue.

Internatonally,or gani sat i ons & a nale conbkistentiyjdentifechas dne bfe g a |

the most important barriers to error communicatitedema et al 2011; Hartnell et al.,
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2012). A number ofthe key Swiss stakeholders interviewefbr this projectalso identified
legal fears to be a major barrier to such communication in Switzerdttadugh it should be
noted this was a perception held primarily by informants with a leggquality background,
not by those who weractuallyclinicians.Be that ast may, these informants raidamportant
concerns about two areas of the law in Switzerland, criminal liability and liamstyrance,

which require further research and consideration.

Regardingthe use of criminal laveoncerningpatient harmjt was argued thait would be
misguidedto thinkthat the criminal law has no place in the clinical settirtgere will always

be events that warranted a criminal respoms®wever, this author sies the concerns of
many of thekey Swiss stakeholders who féltat Switzerland currently has the threshold for
criminal liability set too lowand reported a number of undesirable conseqgeméinicians
anderror communication and quality improvemelRtirther research, however, is required in
Switzerland to estaish in more detail the impact these criminal investigations are having on

clinicians and wider gality improvement initiatives.

However,it has beerarguedthatthere are a number of theoretical and ethical considerations
that arguably make the use of tbeminal law for any medical error, regardless of its
outcome, inappropriate and likely to do more harm than gBod the criminal law to be
morally meaningful and just in relation to patient harm, the growing international calls for the
focus of the cminal law in the context of patient harm to be upgraded and narroweitfub

and reckless conduetere endorsedt should be noted thah most English common law
jurisdictions, criminal liability is alreadgenerallylimited to instances of deatbaused by
gross negligenceand he United Kingdomis also currently consideringriminalising

healthcare pfessionals for wilful neglect (Bibby & Tomkins, 2014).
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A clinician who kills a patient byvilful or reckless acts or omissis clearly deserves toe
criminal punished. However, outside of these instantegiestionable whethahe criminal

law should be involved in most instances of harm causing medical errors given what we know
about thecauses omedical errors. There afer, at least, shoulde) more appropriate forms

of accountability to address these cases. Ron Paterson, the former Health and Disability
Commissioner of New Zealand, initially resisted changes to the criminal law in New Zealand
in the 1990svhich limited criminal liability toinstances of death caused by gross negligence.
However, after 10 years as Commissioner, he now thinks that emanslaughter conviction

is an unhelpful form o&ccountability for a carelesdinician whose acts or omissiorsuse a

pat i e n (Patssond 2083]}. Paterson writes (2013, p. 246):

Alf the purpose is to recognise the value of a human life, and the tragedy of
preventable death, that is better achieved through coronial mechadesigaed for

that very purpose. If the aim is deterrenceftevent thedeaths of other patients in
similar situations), manslaughter prosecuti@me an iiconceived intervention, as
shown by the continuing deaths fromdministration of the antiancer drug
vincristine, notwithstandindnighly publicised English qosecutions of doctors who
mistakenlyadministered itIf the goal is to provide answers for grieving families,
mediations or investigations by independent public officials such@Gsnamissioner

or coroner are more effective to that end.

While Patersoris writing about instances of patient death, and about an environment that
already limits criminal liability to gross negligence causing detitbse thoughtgoint to
other,arguablymore appropriateforms of accountabilityThesethoughtsare surelyequally

applicable irSwitzerland, particularly in relation twases ohonfatal bodily injury However,
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it will need to be considered if the other accountability mechanisms currently available in

Switzerland for harmed patients to seek redressudfieientto achieve such aims.

However, this authoacknowledgse that the removal of criminal liability for medical errors
causingnonfatal bodily injury(let alone those that led to death) may be unlikely given the

legal system in Switzerland and tivay criminal law has been developed here. Nevertheless,
focusng primarily on individual failure and blame outdated and particularly unsuited in

cases of medical errarf the criminal law is going taontinueto be usedn Switzerland for

cases of mdical errorsthenit needs toat leasttake into account the systematic causes of
errorsbetter It isoutsidet he f ocus on t hi sexdgefise d0examineahovd t hi
this could be achieved in any meaningful way. However, it would likelglve/some use of

corporate criminal liability.Prof. Pieth and his colleague Radha Ivory edited a 2011 book

e nt i Coflperate Giiminal Liability: Emergence, Convergence, and &({Bketh & Radha,

2011) In the introductory chapter to the book, Pieth dadha et out the analytical
framework and discuss the theories that have given rise to the different models of corporate
criminal liabilty. | t woul d appear that the models aris
Arecogni zes t he myadigtioct persanaity in issownErighs asenellsas a
being a person under stheltbast pbsaibilityf tdkidgirtolaccoupt. 6) ,
the systematic causes of medical errdmsis author isalready familiar with corporations

being held wariously liability for the civil wrongs of their seamts, as that is the caiseNew

Zealand. Indeed, he Healt h and Di s ab sehdall gomplamtsabous si o n e
individual clinicians working in public hospitals to the CEO of the releWistrict Health

Board, as the Board could be held vicariously liable. However, Pieth and Radha also noted the
development ofthe increasingly populah ol i st i c model s, whasc h Ar

themselves capable of committing crimes through establigttexhal patterns of decisions
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making (corporate culture or corporate (dis)organisation) ( p-P),. and6aggregative
approaches, which dalso treat the corporati
adding together the different acts, omissiansyd st ates of mind of indi
(p. 7). Such models could possibly be used to shift the focus away from individual guilt and
more appropriately capture the comptg>of medial error causatiarHowever, there exist a

number of challenges ith the use of corporate criminal liability (which entities can be
criminally liable, what offenses can corporations be liable for etc.) that often depédmchbn

traditions and lawgPieth & Radha, 2011), which would require further consideration

regardng the use of suctaws in relation to harm causimgedical errors

Concerning liability insurance, consistent with international literaturekey Swiss

st a k e hreplorteethatss@me liability insuance companies in Switzerland anéibiting
communication with harmed patients after an eriidris isconcerning and requires further
investigation. However, it is important to note that key stakeholders also felt that
organisations and clinicians could be over cautious. In the fissanoe, further research is

needed to ascertawh et her organisations® andlossdfi ni ci &
liability insurance coverage fotommunicating andpologising to harmed patients asie

based irreality. There has been some researtérivationally that suggests that this fear is not

always well founded (Burch Barr, 20080d it will be important to establish whether the loss

of liability coverage is a real problem or simply a misperceptigther finding would be

important and requiran appropriate response.

Nevertheless, it is clear that communication after an error is often inhibited by liability
insurance companies due to fears that it will increase litigation and Ab#tss point in time,

there is simply insufficient data tkcnow whether this fear is welbunded, it is a complex
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issueand t here are ficompelling ar gumgod4, s3)on bot
More research is need on this issue both internationally and in SwitzerlaHowever it

should be cosidered whether the type of system used to compensatedaratients may

itself be part of the problenkven if an error is disclosed and the matter is not litigated, the
patient harmed by the erramay still have financial needs to be addressed (Wu et al., 2014).

As Wu and colleagues have noted (2014, p. 3):

AThe imperative to compensapatients for harm they have sustained from negligent
patient safety incidents is a universal challenge, with cerslgde international

diversity in approaches. This diversity reflectariables such as the presence or
absence of a centralized headtithority, the way in which health care is funded, and

litigation laws and culture in different settings.

Switzerland, i ke most jurisdictions international/l:
individual clinicians being identified as the grounds for compensation. However, as Charles
Vincent (2003, p. 240)has arguedn relation to the English tort approach, kequally

applicable to malpractice litigation generally

AWith the rise of patient safety argystems thinking about the causesadfverse
events, the tort system is lookingcreasingly anachronistic and aybstacle to
progress on patient safefyhe sysem has been criticised as costly, slow, inequitable
in various respects, and blame orientated. It can be traumatic for those idvolved
patients and professionals alikkénducing much bitterness on both sides. The system

Is inherently adversarial and, altlghu much of the trauma can be reduced by
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sympathetic and effective lawyers on both sides, patients still have to fight for

compensation at atime whentlreeal 'y need to be |l ooked af

Vincent (2003, p. 241) ends by suggesting that:

AThe most importancriterion for assessment of any compensation system should be
its impact on injured patients and their families, not just in providing appropriate
financial recompense where necessary but in ensuring that explanations, apologies,
and long term support dncare are regarded as the expectation rather than the
exception. Compensation would ideally be a gesture of reconciliation and an
acknowledgement that a healthcare organisation has a special dutg ¢ those it

has har med. o

A number of commentatorscluding Vincent (2003) and Studdert and Brennan (2001), have
argued that ndault systems of compensation such as those usé&tbw Zealandand the

Nordic countriespffer a better way forwarddowever, \arious countries have rejected the

idea of implenenting a nefault compensation syste(Btauch, 2008)While no-fault systems

have a number of positive aspects to them, as New Zealand has seen, there are challenges
involved in keeping such a systdully funded and deciding what is to be covered, anteas

will see below, such a system does not solves the problems regarding communication and

apologies.

As noted earlierearly compensatiorsystemshave been introduced in some organisations in
the United States, such as the University of Michjgahich have been attached to error

disclosure program¢Kachalia, 2010)Whi | e t hese organisations a
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legal systems, these institutionally based compensation systems appears to achieve many of
the criteria Vincent sets out above. Whitais authorhassuggested that sudystems could
potentially be implemented in Swiss hospitals if they move towardsinselfance
approachesit should be acknowledged that there may be difficulties in thithe United

States the usefulnesof early conpensation programappears to baighly contingent upon

the laws and regulations of differestates and even health networks. Legal action is tiken

more frequery in the Uhited States after such eventand early offer programs there are
principally seen as a way to reduce transactional qadisough there caaf coursebe other
benefity. The fairness of these programs to adequately compensate pat@stsmmnetimes

in question. Many hospitals in the United States have already significanégt@avin their

legal departments and infrastructure to run these early offer programs. The good ones obtain
independent peer expert opinion to comment on the care provided except in the most obvious
caseslt is questionable whether hospitals in most ofbesdictions, including Switzerland,

are resourced sufficiently to assess claims and determine adequate compensation, as such
legal and monetary determinations are so complex. It sladside noted that other English
speaking countries that have beertle forefront of error disclosure, includirige United

Kingdom, Australia and Canadaave not adopted this early compensation approach.

What a number of these countries have &elbphowever, is apology laywahich are one of

the best examples of tHaw being used to promote error communication and apologies.
While these laws have been politically attractitleis author hasrgued that they are legally
unnecessary and unlikely to be effective. Indeellile apology laws havdéeen in place in
someU.S. states since 198d4ft, 2005), there has been no sign that they are having the
desired effect. Although, it should be acknowledged that part of the reason vemyains

unclear what impact these lawse havingsthatkey data are setan systematlly collected
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(Mastroiannj 2010). This author hasliscussed this issueith two prominent advocates of
apology laws and they agree that apologiestiter full or partial) will unlikelylead to a
finding of negligence as widely feared. However, they rbée there is this perception out
there that apologies are dangesaand that these laws may helddress thisThis author
simply does not agreéhat it is appropriate for governments to be enacting legislation to
address fundamerntaisunderstandings dhe law, which would be better addredséa other
meansor thatthey will be effective Efforts needo be focused on reforming areas of the law
that are actually problemati®isclosing a medial error to a patient will alwaysequire a
certainamountof courage on behalf of the clinicians, but they should not facecessary
barriers to ethical practic&Vhile this authomay be proved wrong about the effectiveness of
theseapology laws, hecurrently remais convinced that they are a misguided stratéy
promote apologies and error communicatiSmilarly misguided is the practice of coercing
clinicians to apologise to harmed patienhile the practice may result in cliniciamsiting

an N apto patiegty,iiohas beerargued that these apologiareoften inauthenticand
likely to do more harm than goothile it would bepreferableto see practice stopped in
New Zealandit is highly unlikely to occur. The practice has become ingrained and it is

something the Commissioner can point to as haattgevedor the complainant

While law reform may be desirable for other reasons, it sesileely that it would leado

major changes in error communication practidéile legal fears are undoubtedly a factor in

some cliniciansd r el uasthaed previouslipesearchrpublishedimat e e
2006 involving US and Canadian physicians suggest that the legal environment may have a
more limited impact on physicans 6 communi cation attitudes ai
errors than often believe@Gallagher et al., 20@). Similarly, the survey conducted in

Switzerlandfor this project found no correlation betweanaesthesiologishattitudes about
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malpracticeand willingnessto communicate serious errors. Indeed, similar to the North
American study,71% of respondents in the Swiss survey thought that disclosing a serious

error to a patientvould make itlesslikely that a patient would complain about them

The assumption thdaw reform will increase error communicatidasely assumes that we
are primarily dealing with a legal matter rather than one grounded in human relatiolisgips.
important to address unnecessary legal barriers to such open commuonlwatt hangirg the
law to removed real or perceived barrissnot a magic bulletTo see this one only needs to
look at New Zealand. \EenthoughNew Zealam has had a néault system sincéhe 1970s,

and thusvirtually all legal barriers havbeen reraved, it has been notédat:

fiNevertheless, cultural barriers to opennasd honesty persitthe availability of
no-fault compensatiomemoves the risk for litigation, but providers remain fearful of
the potential for adverse publicity, disciplinapyocesses, and reputatiordgdmage

after disclosur@.(Wu et al., 2014, p. 3)

While it may be argued that such law reform is a necessary, but not sufficient, condition for
significantchangesn practice the evidence suggests otherwiSeme of the most successful
disclosure and apology programs, such as those &Ahdedical Center and the University
of Michigan have occurred in very challenging legal environments and did not require law

reform to achieve these results.

In summary a great deal of focus how been givieternationallyto the role of the law in
relation to error communication, both as a barrier to, and as a means of promoting, such

communicationWhi | e | egal fears are undoubtewly a

247



communicate errorsthe results of the survey conducted in Switzerland for this project
supportsintemational research that suggestst the legal environment may have a more

l i mited i mpact on physiciansd crmymedicalerrorat i on
than often believedindeed, mostespondents in the Swiss survey thought that disclosing a
serious error to a patiemould actually reduce the chances of legal action. While it is
important to address unnecessary barriers to ethicetiggaand law reform may be desirable

for other reasons, it seems unlikely that changes in the law would lead to major changes in

error communication practice.

13.3 Error Communication and Organisational / ProfessionalCulture

What seems to be a more important determinant of error communication practice than legal
issues ighe culture oforganisatios and the medical professiornthe relationship between

error communication anculture arose most clearly in this projektring the survey of Swiss
anaesthesiologistIt wasalsoan important theme that emergedhe interviews with the ey

stakeholders in Switzerland; howevthis data has not yet been published.

It has already been noted thatresearch published in 2006 invalgi US and Canadian
physicians suggestl that the culture of medicine itself may be a more imgourtbarrier.
Gallagher and colleagues (2@)&urveyed 2637 physicians the Unied States and Canada,

partly with the aim of examininthe malpractice envirane nt 6 s act ual effect
error disclosure attitudes and experienddge study found that/nited Statesand Canadian
physiciansd attitudes rand éxperiences sane rsieilar despéey different

malpractice environment#&s Gallagheand colleagues (2006p. 1609) argued:
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AiThe fact t hat US and Canadgoantmy bpuhdares c i a n ¢
suggests that these beliefs malate to the norms, values, and practices that constitute

the culture of medicinelThe medical edtation systema potent force for professional
socialization, is remarkablgimilar in both countries. While acculturatidregins in

medical school, the most critical cultural norare inculcated within specialtieS.he

finding that physiciamattitudesgenerally varied more by specialty than dguntry

further supports the role of medical culture in shapige views

The results of the survey of Swiasaesthesiologistavegiven more weight to theiew that
medical culturemay be the more importameterminant regarding error communication
However, they go further isuggestingat which level these cultural norms may be being
instilled. Gallagher and colleagues suggested that this may occur eritsally within
specialities, bwever, partly duedt their sampling technique, these studies did not report on
subgroup analysis such as departmyVibile attempts to surveynore than onepecialtyin
Switzerland for this projectvere not successful, the stughas able to survewll of the
university hospgi al s & anae st h &wiizaalandl Apreportedreaniesignificann
differences in attitudes between departteeregardingerror communication were found.
Thesefindings were remarkableyiven the study only included one specialty in one country
and suggest thathe individual departmesthospitas culture may be the more important
factor. Further research is needed to examine whether significant differences in error
communication attitudes between departments exist in other specialties amiespantd to

understand the factors that influence local culture and thus the actions required.

International research on general patient safety culturealsasfound that organisational

culture significantly variesbetween hospitals (Speroff et al., 2018peroff and colleagues

249



(2010) for instance, found h a t a heal t hculiureas acnticplafactorsimthei o n 0 s
development of itpatient safety climate and in the successfuplementation of quality
improvement initiatives with group culture hospitals havingignificantly higher safety

climate scores than hierarchical culture hospitélgese findingsnay well be applicablén

relation to error comunication pactice.Indeed,it has beersuggested in ik projectthatthe

need for clear guidandées ar guabl e more i mportant in high

which areusually characterised by hierarchical cultures.

Indeed, he implementation of an error disclosure policy nh&yan important indation of
organisational cultureoncerning error communicatiomhus the fact thaite survey of Swiss

hospital conducted for this projefdund thatless than half of responding hospitals reported
currently having an error disclosure standartj nore than a thirdhaveno plans to do sds

potentially very concerningHowever, he survey simply asked whether hospitals whether

there exist an internal hospital standard which provides that patients or their relatives are to be
promptly informed aboutedical errors that result in harwoifering the following answering
options: Ay es; no:; i mpl e ment atHumhar reperahnin e d w
needed in Switzerland to examine the contentghef existingpolicies, how tly differ

between bspitals,the relationship between these policies and the practiee@f disclosure,

and the factors that lead a hospital to develop or not develop such a policy.

As notedearlier, international research hdsund thatstate and health organisationsoe
disclosure policies, along with the increase of specially trained, $ta$f been one of the
driving forces behind the increased disclosure of eriede(naet al., 2008). However, it is
clear thatan institutional policyin itself is no magic bulle Internationally there has been a

challenge of turning policy into practice, particularly on a large s&&le.and colleagues
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(2014 p. 2) described the experience of the United Kingdmmmplementing the 2005

national policy,Being Open

i éalthough bhe policy achieved endorsement aldjnment at the highest levels of
the health service, the engagemamd support needed to implement Being Open were
not adequatelyransmitted to those on the front line. Despite guidelineglace on
how to create gatient safety culture, an eLearnitgpl, and Being Open training
workshops (the most extensive which included opportunities to practice disclosure
skills with actors), uptake was sl@wperhaps because insufficient numbezseived

the training and pedps because of the lack of enforcenemd potentl sanctions for

noncompliance. 0

The importace of training and supportin relation error disclosurehas been highlighted

repeately in this project both in the empirical and the theoretical reseaftte survey of

Swiss anaesthesiologists found that only 12%espondents had received any education or
training on how to disclose errors to patients, although, 93% were interested in receiving such
education or traininglt was suggested thatdreasig an@ st hesi ol opaybdand t r a
important step in increasing error disclositlewever,it needs to be acknowlgdd that there
arechallenges involved in thi§ hese are nicely described by Truog and colleagues (2010, p.

59):

fAnother dilemma was créad by the fact that all the Harvard hospitdlave
hundreds, even thousands, of clinicians who at any time dmaddme involved in a
serious medical error. On the one hand, any effeatidecational strategy must

involve a broaebased learning initiativdesigned to provide all these clinicians with a
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general understandingofhe hospi tal 6s approach to di st
the fact thatmost of these clinicians were trained to withhold any information from
patients that might conveyrongdoing or liability. On the other hande realized that

it would be unrealistic to think that any educatiopedgram could enable this huge

number of clinicians to learn and retathe knowledge needed to have these
conversations well at any moment time. Therefore we decided to endorse an
approach that would assuteh e -iftf umeé 0 availability of e >
concentratingoue ducati onal efforts on a smal/l nu

would be available to all clinicians withifé institution on a 24/7 basis.

While the best model for providing such coaching expertise has not yet been fully resolved,

Truog and colleagues (2010, p. 61) argtiet

fWhatever approach is takera common principle is thaiatients and families want
to have the primary conversations with theiinicians, not with coaches, risk
managers, or other institutional representatividge primary role of the coach is to
assist these clinicians imw to have this conversation well, not to insert themselves

directly intothe disclosure process.

It should be noted tha&5% of respondents in the survey of Swiss anaesthesiologests
interested in receiving support from an expert on patient communication after a serious error.
While increasinggeneraldisclosure training in Swiss medical school rd postgraduate
training may be an important step in increasing error disclosuwitzerland, consideration

should also be given to the creatiorfiof 4ng ti nuesalosurecoaches.
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Finally regarding the relati@hip between error communication and culture, is the issue of
blame. Themedical profession hasit r adi t i onally relied wupon
unhelpful in reducing errors and improving quaitpamely, shame and blame of individuals

with accusations of i ncompetence, unprofessi
(Liang, 2002, p.64Wuand <col |l eague (2014, Perpapsparjoftheav e s
reason that many are drawn to this simpligtimitive paradigm is that it implies that the
organizationhas taken the incident seriously and has been held accourfalever, this
Ableancul tured is at odds with the contempor e
andis unlikely to foster an environment where clinicians feel they can safely dismdisal

errors openly. A number of Swiss key stakeholder®wever reported that aulture of blame

was still prominent in Swiss hospitals. Further research is needed to establish this.

Advocates of thésystemeappr oach t o errors -inmeeoaéhyi poon
However, as Sharpe (2004ps noted, this approach raisadnumber of concerns about
accountability for harmful errors, including that the approach may difacm®untabilitytoo

widely and thatit may minimises the role of individual agencgp much as to affect
professionalismindeed, it has become clearthdat&d | 4 me e 0 ¢ uadpprapriate. As s n o't

James Reason, the Afathero of the systems ap

AA -mloamed culture is neither feasible nor
unsafe acts are egregious (fexample, substance abuse, reckless-ammpliance,

sabotage and so on) and warrant sanctions, severe ones in some cases. A blanket
amnesty on all unsafe acts would lack credibility in the eyes of the workforce. More

importantly, it would be seentooppaseat ur al justice. 0
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Instead, Reason suggests that an organisation should (cited in Banja, 2005, p. 143):

ASubstitute the (erring) individual e for
of activity and possessing comparable qualifications and experidifien ask the
foll owing question: Al n | ight of dsew eve
involved in real time, is itikely that this new individual would have behaved an
di fferently?0 |If t he answer I's fnApmobably

material role to play other than to obscu

Indeed, Wu and colleague$2014, p. 2)have notedthat over the past decade healthcare
organisations havé moved awayf r om t he anachronistic dAblam
Abl dreme ul t ureo and subsequent | yiftaoi ra bnhoarnee pcrue
or fij usé oHowevet, thareerémains a challengeernationallyof achieving such a

Ajust cultureo, of balancing the responsibil
also the rights of harmed patients to achieve suitable redineSsvitzerland further research

is needed to examinghe current culturghat exists in Swiss healthcare organisations

relation to blame for patient harmlmpdh ow a fAj ust cultureo can b
prevailing norms and the current legal system with its focus on individual accountability for

patient harm.

A step that is likely required in every country regarding this issue isgen a dialogue with

the wider public about the complex nature of patient harm and quality improvement (Wu et
al., 2014).Previous studies have found that patients often endorse punishiividual
clinicians for harmfukrrors (Blendon et al., 2002). This suppdrth i s  axpéribnoes éts

t he Health and Disability Commissioner s Off
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punishment for individual clinicians and not understand meed to improve systems.
Opening a dialogue with the public on these issues may help aid understanding and increase

the role of patient involvement in quality improvement (Wu et al., 2014).

In summary the culture of organisatiesrand the medical profeissm appears to be a more
important determinant of error communicati practicethan legal issugsand addressing
culturally based barriers to error communication may do most to change prddiee
implementation of an error disclosure policy may be arontgmt indication of organisational
culture concerning error communication. The fact tleas Ithan half of respondirfgwiss
hospitals reported currently having an error disclosure stamaladdyore than a thirdhaveno

plans to do spis thus concerning/Vhile international research has found teabr disclosure
policieshas been one of the driving forces behind the increased disclosure of errors, there has
been a challenge internationally of turning policy into practice, and policy needs to be
supporte by disclosure training. Achievingfaf a i r ¢ Wb Il tanm&aian to patient harm

may also beinessentiaktep to promoting ethical practicegardingto error communication.
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