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were investigated through evaluations of soft laws applica-
ble in Europe and US Supreme Court judgements.  Results:  
Even though several documents could be interpreted as 
guaranteeing adequate health care for ageing prisoners, 
there is no specific regulation that addresses this issue com-
pletely. The Vienna International Plan of Action on Ageing 
contributes the most by providing an in-depth analysis of 
the health care needs of older persons. Still, critical analysis 
of retrieved documents reveals the lack of specific legislation 
regarding the health care for ageing prisoners.  Conclusion:  
No consistent regulation delineates the provision of health 
care for ageing prisoners. Neither national nor international 
institutions have enforceable laws that secure the precarious 
situation of older adults in prisons. To initiate a change, this 
work presents critical issues that must be addressed to pro-
tect the right to health care and well-being of ageing prison-
ers. Additionally, it is important to design legal structures 
and guidelines which acknowledge and accommodate the 
needs of ageing prisoners.  Copyright © 2012 S. Karger AG, Basel 
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 Abstract 

  Background:  Relatively little is known about the current 
health care situation and the legal rights of ageing prisoners 
worldwide. To date, only a few studies have investigated 
their rights to health care. However, elderly prisoners need 
special attention.  Objective:  The aim of this article is to criti-
cally review the health care situation of older prisoners by 
analysing the relevant national and international legal 
frameworks with a particular focus on Switzerland, England 
and Wales, and the United States (US).  Methods:  Publica-
tions on legal frameworks were searched using Web of
Science, PubMed, MEDLINE, HeinOnline, and the National 
Criminal Justice Reference Service. Searches utilizing com-
binations of keywords relating to ageing prisoners were per-
formed. Relevant reports and policy documents were ob-
tained in order to understand the legal settings in Switzer-
land, England and Wales, and the US. All articles, reports, and 
policy documents published in English and German be-
tween 1774 to June 2012 were included for analysis. Using a 
comparative approach, an outline was completed to distin-
guish positive policies in this area. Regulatory approaches 
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The mood and temper of the public with regard to
the treatment of crime and criminals is one of the most

unfailing tests of the civilisation of any country. 
W.S. Churchill
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       Introduction 

 This paper discusses the legal guidelines pertaining to 
health care situations of ageing prisoners. In our society, 
prisoners constitute an isolated group as they live in an 
enclosed environment that is neither accessible nor visi-
ble to the public. Their freedom is restricted, and they 
remain dependent on the prison structure and manage-
ment. In addition to the vulnerability that comes with 
being imprisoned, older prisoners are at a bigger disad-
vantage because of their increasing age and greater age-
related health care needs  [1] . Luna  [2]  conceptualized an 
approach called ‘layers of vulnerability’, which is highly 
applicable to the context of older prisoners’ health care 
since they gain layers of vulnerability as they become old-
er. In this context, Tarbuck  [3]  denotes this group as ‘dou-
bly disadvantaged’ because their age, situation, current 
health problems as well as their consequent health care 
needs constitute additional burdens. Furthermore, Ru-
benstein  [4]  states: ‘The older person in prison is over-
looked and ignored’, which exacerbates their vulnerabil-
ity as their needs are disregarded and their rights to prop-
er health care remain grossly neglected.

  In addition to greater risks for discrimination, the 
generally poorer health of older prisoners contributes to 
their vulnerable position. For instance, older prisoners 
suffer from more medical conditions compared to young-
er prisoners, and their disproportionate use of prison 
health care is an additional compounding factor  [5, 6] . 
These, along with other problems associated with prison 
such as overcrowding, lack of staff, and inadequate re-
sources, can increase their difficult situation  [7] .

  In contrast to research that discusses the vulnerabili-
ties of prisoners, other studies claim that ageing prisoners 
adapt well to the prison setting, where their particular 
needs are better met  [8, 9] . Schnittker and John  [10]  argue 
that incarceration might even result in some health ben-
efits. This can be due to the better diet and supportive 
activities offered in prison  [11] . Lesnoff-Caravaglia  [12]  
stresses that receiving regular meals, having the possibil-
ity to rest often, and access to health care provides older 
prisoners with an advantage over lower- and middle class 
men who are not imprisoned. In many cases, fulfilment 
of prisoner’s right to health care depends on the organisa-
tional aspects of the prison environment, the attitude of 
the prison staffs towards prisoners, and the level of atten-
tion paid to ageing prisoners. Despite these positive side 
effects, imprisonment can also affect the health in many 
different ways through stressors such as violent behaviour 
of other inmates  [10] . The mixed results were highlighted 

in an Israeli study, in which ageing prisoners considered 
their imprisonment both as blessing and punishment  [13] .

  Still, the right to health care and access to it is an im-
portant issue for all prisoners 1 , young and old. The main 
purposes of imprisonment are retribution, deterrence, 
incapacitation, rehabilitation, and protection of citizens, 
but not the deprivation of prisoners’ right to health  [6, 8, 
14] . However, prisoners often receive substandard care, 
and entering a prison interrupts their daily life routine  [6, 
8] . Living in prison and the prisoners’ lifestyle before in-
carceration affects their physical health, their ageing pro-
cess as well as their mental health. The resulting adverse 
consequences are evident from the overrepresentation of 
persons with poorer health in prisons  [15, 16] .

  In addition to these health burdens, prisoners tend to 
age faster than the general population. This is because 
prisoners who are 50 years old suffer from diseases simi-
lar to those from which 60-year-old persons living in the 
community suffer  [17] . This phenomenon is termed ‘ac-
celerated ageing’  [15] . Based on this higher biological age 
of prisoners, most studies in prison define older prisoners 
as those who are 50 years or older  [4] . Thus, the cut-off 
age for older prisoners is different from that of older 
adults in the community. We use this lower cut-off limit 
of 50 years to denote older prisoners. However, it should 
be noted that the World Health Organisation (WHO) re-
fers to the United Nations (UN) agreed cut-off age of 60 
years for older persons.

  Literature on the health care situation of ageing pris-
oners is available to varying degrees in different coun-
tries. Studies and reports evaluating the health and well-
being of ageing prisoners have highlighted the physical 
 [18–20]  and mental health problems  [21]  that older pris-
oners face, and have also revealed the current state of 
health care services  [22–24] . Others have examined the 
presence of special policies or programmes for elderly in-
mates aimed at improving their circumstances in prison 
 [25, 26] . Still, the knowledge that we have so far does not 
provide a full picture of rights to health care and health 
care needs of older prisoners. This is concerning in light 
of the rising number of imprisoned people. For instance, 
according to the 8th edition of the World Prison Popula-
tion List, there were over 9.8 million persons detained in 
penitentiary facilities in 2009, representing an increase of 
12% over a period of 6 years. The growing number of pris-

 1    Since there are diverse organisational structures of imprisonment in 
Europe and the US, prisoners are referred to all individuals who are de-
tained in jails, prisons, penitentiaries of different security levels, and any 
other kind of detention facilities. 
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oners points to an increasing number of elderly prisoners, 
who have either aged in prison or entered prisons at old 
age. Several factors have contributed to this increasing 
prison population including greater call for public safety, 
more older people being imprisoned, and longer prison 
sentences as part of policies such as the ‘Three strikes 
(and you are out)’ policy in the United States (US)  [14] , 
and the 1997 Crime (Sentences) Act in England and 
Wales. Therefore, the aim of this article is to present the 
current health care situation of older prisoners by criti-
cally analysing the relevant national and international le-
gal frameworks, with a particular focus on Europe and 
the US. In Europe, concerns related to the problem of the 
growing number of ageing prisoners are particularly ad-
dressed by Switzerland and England and Wales 2 . They 
are thus used as case examples to represent two different 
national models in Europe. Such a comparative analysis 
between two countries of Europe and the US is important 
to understand the current practices and experiences in 
these countries so as to best address health care needs of 
ageing prisoners.

  Methods 

 Using keywords relating to ageing prisoners, older prisoners, 
health care in prison, and prison law, computer-based searches 
were performed with the following databases: Web of Science, 
PubMed, MEDLINE, HeinOnline, and the National Criminal 
Justice Reference Service. All articles, reports, and policy docu-
ments published in English and German between 1774 and June 
2012 related to the topic were included for analysis. No restric-
tions on the type of article (literature review, research study, case 
analysis, legal document) were set. Furthermore, all reference lists 
were checked. Additional searches were done to ensure that all 
international regulations and conventions on this topic were ana-
lysed.

  This search produced a total of 349 documents which were 
subsequently assessed for relevance. Only 71 met the standards 
for inclusion, comprising 42 papers, plus 7 national, 6 European, 
and 16 international documents/regulations/reports 3 . All docu-
ments mentioning the health care needs of elderly prisoners and 
legal guidelines implicitly or explicitly applicable to ageing pris-
oners’ health care situation were included in this analysis. With a 
comparative cross-national approach, an outline was completed 
to distinguish positive policies in this area and to specify where 
changes are needed. Regulatory approach on this issue was inves-
tigated using soft laws applicable in Europe and US Supreme 
Court judgements.

  Results 

 The legal settings regarding ageing prisoners’ health 
care differ significantly between Europe and the US. In 
most European countries, the Department of Justice has 
the responsibility for prisoners’ health care. In spite of 
existing soft law recommending the independence of 
health care services in prison, in only a few countries is 
the Department of Health in charge. In addition to high-
lighting the importance of an independent health service, 
this aims to avoid dual loyalty conflicts. In the prison set-
ting, the responsible health care professionals continu-
ously face conflicts between the duty to care for their
imprisoned patients, the interests of the prison adminis-
tration, and security considerations. Therefore, the Eu-
ropean Committee for the Prevention of Torture and In-
human or Degrading Treatment or Punishment (CPT) 
points out the importance of professional independence 
in health care matters in the prison system, and recom-
mends a close linkage between health care service of pris-
ons and of the community.

  Even though there are several documents that could 
be interpreted as guaranteeing adequate health care for 
ageing prisoners and addressing in particular their spe-
cial needs, there is no specific regulation that completely 
informs this issue. From this in-depth analysis of relevant 
documents, it is evident that the terms ‘advanced age’ and 
‘other status’ are prominently mentioned. The use of the 
term ‘other status’ leaves room for interpretations, which 
on the one hand is very advantageous as age could be a 
possible ‘other status’. On the other hand, there is no legal 
document affirming the possibility of applying these 
guidelines in the case of health care provision for ageing 
prisoners. The legal settings regarding the health of older 
prisoners are discussed here in detail, and are separated 
by country: Switzerland, England and Wales, and the US. 
This interpretation of national legal settings is followed 
by analysis of European guidelines, International law, 
and specific case laws that directly affect the formulation 
of regulations for older prisoners.

  Switzerland: Older Prisoners’ Health Care 
 The Swiss Confederation comprises 26 cantons

(states), each of which has different regulations concern-
ing the health care of prisoners, and no centralised sys-
tem. It is a civil law jurisdiction, and on the national lev-
el, there are three prison concordat (Strafvollzugskon-
kordate) agreements. These agreements should provide a 
certain level of cooperation and uniformity within the 
Swiss prison system. Although these concordats have sev-

  2     Northern Ireland and Scotland have different legal systems and are 
therefore not considered.
  3     For the entire list of references to the legal documents/guidelines, 
please contact the first author.  
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eral regulations, none describe the treatment of ageing 
prisoners or their special health care needs. In contrast, 
the Swiss Academy of Medical Sciences regularly pub-
lishes medical-ethical guidelines on different topics, and 
one from 2002 refers to ‘The exercise of medical activities 
in respect of detained persons’. An addendum to these 
guidelines was published in 2012. It is important to men-
tion that these guidelines contain the ‘principle of equiv-
alence’  4  under point 5 and indicate that imprisoned per-
sons are entitled to medical treatment comparable to that 
obtained by the general population. Therefore, Swiss 
prisons should offer ageing prisoners the same standard 
of health care that older persons in the community re-
ceive.

  Importantly, Article 387 (paragraph 1 letter c) of the 
Swiss Criminal Code states that the Federal Council 
(Bundesrat) can approve additional provisions on the ex-
ecution of punishments and measures for ill, fragile, and 
older prisoners. This means that there is a legislative com-
petence which could and indeed should be exercised in 
order to set up regulations for ageing prisoners, and that 
addresses in particular their health care needs. The grow-
ing number of older people entering the prison system in 
Switzerland depicts the urgent need for a regulation. For 
instance, in 2003 there were 292 new older prisoner ad-
missions in Switzerland, and this number was 521 in 
2010. Federal statistics in Switzerland report that in 2010, 
there were 700 people above the age of 50 institution-
alised in Swiss prisons  [27] .

  England and Wales: Older Prisoners’ Health Care 
 The legal system in England and Wales is different 

from that of Switzerland. Their common law judicial sys-
tem is based on precedents and statutes. In Great Britain, 
the rights of prisoners were first established in 1774 with 
the Act for Preserving the Health of Prisoners in Gaol, 
and Preventing the Gaol Distemper. This Act was the first 
Parliamentary legislation to specifically address health in 
prison. Although a very important step, its impact on the 
future handling of prisoners was minimal, made evident 
from the Prison Act of 1952. In this Act, only one section 
addresses the health of prisoners, concerning their dis-

charge from prison for health reasons. Of course, one rea-
son for the dearth of attention to prisoner health could be 
that this Act was written in the 1950s, when the health 
care of prisoners was not yet an important political or so-
cial issue.

  The Prison Rules of 1999 provide a framework on 
health care of prisoners, but they do not contain an en-
forceable set of minimum standards. Interestingly, they 
introduce a classification of prisoners by age, which could 
have an impact on the possible future separation of older 
prisoners from other age groups in prison. The condi-
tions for the temporary release of prisoners can be found 
in these rules as well, and are connected to prisoner’s 
health and medical treatment. For England and Wales, it 
is important to mention that between 1995 and 2009 the 
prison population increased by 66% due to tougher sen-
tencing. Changes in legislation and policy led to an in-
creased maximum sentence. In December 2011, the num-
ber of imprisoned people in England and Wales was as 
high as 87,960 individuals. The population of prisoners 
aged 50 years and over in England and Wales in March 
2011 was 7,147.

  Furthermore, a change in the system of health care 
provision for prisoners took place in 2004 due to unac-
ceptable conditions in prisons and the growing pressure 
to improve quality of health care for prisoners. The re-
sponsibility for prisoners’ health care shifted from the 
Home Office (Department of Crime) to the Department 
of Health, i.e. the National Health Service. England and 
Wales’ standard of health care in prisons is: ‘to provide 
prisoners with access to the same range and quality of 
services as the general population receives from the Na-
tional Health Service’. This means that the principle of 
equivalence is applicable to ageing prisoners in England 
and Wales, too. One of the Key Audit Baselines, issued in 
May 2004, states: ‘Services take account of any special 
needs arising from ethnicity, disability, gender, age and 
religion’  [28] . Still, scholars point out that a national strat-
egy for ageing prisoners is lacking  [29, 30] .

  The US: Older Prisoners’ Health Care 
 The legal system in the US is comparable to that in 

England and Wales, as the US also adheres to the com-
mon law jurisdiction. The US houses the highest number 
of imprisoned people worldwide. A major contributing 
factor to this is the high number of incarcerations for low-
level or non-violent crimes, with long sentences. In their 
2012 report Old behind Bars – The Aging Prison Popula-
tion in the United States, Human Rights Watch (HRW) 
highlighted the alarming numbers of older prisoners in 

  4     Principles of Medical Ethics relevant to the Role of Health Person-
nel, particularly Physicians, in the Protection of Prisoners and Detainees 
against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (PME), 1982, Principle 1: ‘Health personnel, particularly phy-
sicians, charged with the medical care of prisoners and detainees, have a 
duty to provide them with protection of their physical and mental health 
and treatment of disease of the same quality and standard as is afforded to 
those who are not imprisoned or detained’. 
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the country  [14] . In this report, HRW concluded that the 
number of state and federal prisoners aged 55 or older 
increased from 1995 to 2010 by 282%, which means that 
124,400 prisoners of this age group were incarcerated in 
2010.

  A particularly noteworthy fact about prisoners in the 
US is their legal right to health care services. The prima-
ry legislature used as a means to alleviate poor prison 
conditions is the Eighth Amendment to the US Constitu-
tion. This amendment prohibits infliction of cruel and 
unusual punishment, and is often utilized to ensure ad-
equate provision of health care, including psychiatric 
care for inmates. In contrast, many Americans outside 
the prison system lack health insurance. However, bud-
getary restraints on correctional facilities are challenging 
the nation’s ability to guarantee health care access to pris-
oners without diluting the quality of that care  [31] .

  The Congress of the National Prison Association ad-
opted the Declaration of Principles in 1870, and principle 
33 states that ‘… hospital accommodations, medical 
stores and surgical instruments should be all that hu-
manity requires and science can supply’. In their princi-
ple Protection, they state that ‘contemporary standards 
for health care, nutrition, personal well-being (…) must 
be observed’. In addition, the rights designated for older 
adults through the Older Americans Act of 1965 and the 
Americans with Disabilities Act of 1990 are applicable to 
older prisoners as well.

  The above-mentioned national guidelines and legisla-
tures support adequate health care for all prisoners, and 
could be interpreted as promising fair and equal health 
care for ageing prisoners. Some states in the US provide 
prisoners of advanced age with special programmes, ser-
vices or housing  [25] . Particular examples include the Sil-
ver Fox programme and the Senior Living Unit at Central 
California Women’s Facility  [14] . Nevertheless, without a 
specific legal regulation, there remains a possibility that 
certain groups of ageing prisoners are overlooked in some 
areas.

  European Guidelines 
 On the European level, it was only in the latter half of 

the 20th century that the health of prisoners was specifi-
cally addressed. In 1953, the key human rights document, 
the European Convention on Human Rights (ECHR) was 
released. The ECHR is one of the most important regula-
tory instruments in Europe, and the European Court of 
Human Rights is the judicial body that upholds the rights 
safeguarded by the ECHR. Although Article 3 of the 
ECHR is extensively used to support the right to health 

for prisoners  [32] , it was only in the 1980s that prisoners 
and their needs came into focus. This was due to revisions 
made to the Council of Europe’s 1973 Standard Mini-
mum Rules for the Treatment of Prisoners by Recom-
mendation No. R (87) 3 on European Prison Rules 5 .

  Another important piece is the Council of Europe’s 
Recommendation No. R (98) 7, which addresses the prob-
lem of prisoners’ advanced age in section III, letter C. It 
recommends that elderly prisoners should be accommo-
dated in a way that allows them to participate in everyday 
prison life without being segregated from other prison-
ers. This is an interesting position as there are other 
trends which support the separation of aged prisoners to 
avoid exposure to additional stress or abuse by younger 
prisoners  [33] . Recommendations have even suggested 
structural changes in prisons in order to put the principle 
of equivalence of care into practice.

  To protect detainees in the member states of the Coun-
cil of Europe, the CPT was established in 1989. One of its 
main findings on health care service in prisons at the Eu-
ropean level is: ‘An inadequate level of health care can 
lead rapidly to situations falling within the scope of the 
term “inhuman and degrading treatment”’. Regarding 
the cases of mentally ill prisoners, the CPT emphasises 
that the health care service in prisons should include the 
possibility to hospitalise these prisoners outside the pris-
on system, in public health care institutions. It also con-
cludes that this would be an appropriate measure from an 
ethical point of view. In the case of ageing prisoners, a 
similar procedure could be applied to treat them appro-
priately. A strong point of criticism regarding the CPT’s 
work is that it does not recognize ageing prisoners as a 
particularly vulnerable group that needs special atten-
tion. Prisoners of advanced age are only mentioned under 
point ‘iv. Prisoners unsuited for continued detention’, 
which is a rather weak statement, considering the magni-
tude of the ageing prisoners’ problem. Hence, this should 
be urgently revised in order to address the unique needs 
of ageing prisoners.

  International Human Rights Law 
 On the international level, there are various regula-

tions and recommendations which can be interpreted as 
securing health care for ageing prisoners. One of them is 
the International Covenant on Economic, Social and 
Cultural Rights (ICESCR). Although the rights of older 

  5     Recommendation No. R (87) 3 of the Committee of Ministers on the 
European Prison Rules was replaced by Recommendation No. R (06) 2 of 
the Committee of Ministers. 
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persons are not explicitly mentioned in the ICESCR, a 
general comment on the economic, social and cultural 
rights of older persons was published under Point 13. 
This comment stresses the need for a convention for the 
rights of this subgroup, similar to the conventions for 
women and children, which are already in place. Never-
theless, these documents have little impact as there is no 
enforcing power or resulting punishment associated with 
failure to conform to the conventions.

  Principle 5  [2]  of the UN Body of Principles for the 
Protection of All Persons under any Form of Detention 
or Imprisonment (1988) affirms that ‘Measures applied 
under the law and designed solely to protect the rights 
and special status of … aged, sick or handicapped persons 
shall not be deemed to be discriminatory. The need for, 
and the application of, such measures shall always be sub-
ject to review by judicial or other authority.’ Thus, even 
though the protection of the aged persons would be pos-
sible in principle, in actual practice, there are no such 
measures.

  In 1990, another step was taken when the UN Basic 
Principles for the Treatment of Prisoners (BPT) were ad-
opted and proclaimed by General Assembly resolution 
45/111. These contain the principle of equivalence in the 
following form: ‘Prisoners shall have access to the health 
services available in the country without discrimination 
on the grounds of their legal situation’, and state that 
there should be no discrimination on grounds of ‘other 
status’ (such as age).

  The 1991 UN Principles for Older Persons points out 
different aspects of care. Under the heading ‘Care’, it 
states: ‘Older persons should have access to health care in 
order to maintain or regain an optimum level of physical, 
mental and emotional well-being and to prevent or delay 
the onset of illness’. Furthermore, the principle ‘Dignity’ 
particularly mentions fair treatment regardless of age or 
any other status of the older persons. This statement 
clearly calls for equal treatment for older persons, and it 
should be applicable to prisoners as well. As mentioned 
above, the term ‘other status’ is used in most of these doc-
uments, and age of a person could also be implied as a 
‘status’. But as age is not particularly emphasised, it makes 
it difficult to apply and enforce these guidelines in prac-
tice.

  The UN also published a broad range of documents re-
fining standards and treatments of ageing persons. Point 
27 of the 1st International Plan of Action on Ageing re-
flects the strongest stance on ageing taken so far. It states 
that ‘The respect and care for the elderly, which has been 
one of the few constants in human culture everywhere, 

reflects a basic interplay between self-preserving and soci-
ety-preserving impulses which has conditioned the sur-
vival and progress of the human race’. This opinion should 
be reflected in the prison system as well. Overall, the Plan 
points out the importance of ‘adequate living accommo-
dation and agreeable physical surroundings’ for older 
adults. Of course inside a prison, adequate living space has 
an even bigger importance, since prisoners must spend all 
of their time in the prison or on the prison grounds.

  During the second World Assembly on Ageing, which 
took place in 2002, a Political Declaration and Madrid 
International Plan of Action on Ageing was introduced. 
One of the central themes of this plan is the ‘Provision of 
health care, support and social protection for older per-
sons, including preventive and rehabilitative health care’. 
The implementation of necessary measures for the target 
group can be done in the prison setting much more eas-
ily, as the direct contact between patient and health care 
provider already exists. Moreover, the report stresses, un-
der point 61, the need for adequate policies in order to 
forestall major cost increases by reducing disability levels.

  The WHO’s Health in Prisons Programme reveals that 
the special needs of minority groups in prison are too of-
ten ignored, even though a focus on ageing prisoners is 
lacking. The most significant WHO document contrib-
uting to the health care of prisoners is the Moscow Dec-
laration of 2003, also known as the Declaration on Prison 
Health as part of Public Health. The guiding principles of 
this Declaration are a summary of the four most impor-
tant articles, principles and statements of the ICESCR, 
BPT, PME, and CPT Standards.

  The 2010 Report of the Special Rapporteur on Torture 
and Other Cruel, Inhuman or Degrading Treatment or 
Punishment declared that detainees should continue to 
enjoy all human rights after being imprisoned. The re-
port highlighted that detainees belong to the most vul-
nerable and forgotten sectors of our societies. It also 
pointed out that there is usually a strict hierarchical 
structure in prisons, in which elderly people, people with 
disabilities, and/or prisoners with diseases suffer the 
most  [7] . Still, empirical data on victimisation of older 
prisoners are scarce  [34] .

  Case Laws 
 In Europe, there are a number of cases which deal with 

health care of prisoners. Three of them are closely con-
sidered here. The ECHR in Kudla v. Poland decided that 
the health and well-being of the imprisoned person has 
to be adequately secured. This judgement does not of 
course specifically address the case of an ageing prisoner, 
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but can be cited in order to remind the responsible per-
sons to safeguard this fundamental right. In Price v. UK, 
the Court defined the categories of ill-treatment that fall 
under the scope of article 3 ECHR. It sets a minimum 
level of severity that must be attained, but factors such as 
age of detained persons could alter the assessment. Fi-
nally, in Mouisel v. France, the court ruled that age is a 
factor that must be specifically addressed when assessing 
the suitability of a person for detention.

  The judgements of the Swiss Justice System (Schweizer 
Bundesgerichtshof) do not provide sufficient informa-
tion about the health care that older prisoners should re-
ceive or have the right to receive. For England and Wales, 
the compassionate release of Reginald Kray in 2000 and 
Ronald Arthur Biggs in 2009 are examples of how the 
prison system reacted to the situation of terminally ill 
prisoners  [3] , but no judgement regarding the health care 
of ageing prisoners exists.

  So far, the US Supreme Court does not consider health 
care as a fundamental right. The only condition under 
which the US government is obligated to provide medical 
care is when people are imprisoned  [35] . In Estelle v. 
Gamble (1976), the Supreme Court developed the concept 
of ‘deliberate indifference’. This case dealt with prison 
health care issues and prisoners’ right to health care and 
stated that: ‘An inmate must rely on prison authorities to 
treat his medical needs …’ Furthermore, the Supreme 
Court judges concluded that ‘deliberate indifference to 
serious medical needs of prisoners constitutes the ‘un-
necessary and wanton infliction of pain’. In 1983, the US 
Court of Appeals (7th Circuit) decided in Wellman v. 
Faulkner: ‘When a state imposes imprisonment as a pun-
ishment for crime, it accepts the obligation to provide 
persons in its custody with a medical care system that 
meets minimal standards of adequacy’. The report At 
America’s Expense: The Mass Incarceration of the Elder-
ly published in June 2012 clarifies that most prisoners still 
only receive a constitutional minimum level of care  [6] . 
Despite this, Perlin and Dlugacz  [36]  noted a positive as-
pect, namely that some US courts refer to international 
human rights conventions as examples of the ‘best prac-
tice’ in this area, even in cases where the US did not rati-
fy the convention.

  Discussion 

 Using legal systems in Switzerland, England and 
Wales, and the US, the problem of health care needs of 
ageing prisoners and lack of legal guidelines were anal-

ysed in this article. Only a handful of judgements discuss 
the right to health care and health care needs of prisoners. 
In most cases, they do so indirectly. The guidelines found 
in these judgements are not applicable on an internation-
al level. Therefore, they have limited influence. This lack 
of legally binding force creates an extra burden for older 
prisoners since there is no enforceable right to adequate 
health care.

  Nevertheless, there have been several efforts to better 
the situation of prisoners, and it is important that govern-
mental measures continue to be proactive and not reac-
tive in order to create a solid basis for offering adequate 
health care to ageing prisoners. Also critical is to ensure 
that the measures appropriately respond to the needs of 
older prisoners, just as they do to other vulnerable groups 
like juvenile or female prisoners.

  In light of the existing problem of lack of specific 
health care provision for ageing prisoners, more attention 
must be paid to their needs. So far, no one-size-fits-all 
solution exists to solve this problem worldwide. Scholars 
and policy makers do not agree as to what is or could be 
the best way to provide health care to this growing popu-
lation and point to the urgent need for research to further 
develop the existing knowledge and search for novel and 
better solutions. Such solutions could include the de-
velopment of training programmes for correctional staff 
members working with ageing prisoners  [37] , continued 
training aimed at building knowledge about the ageing 
process  [38] , and granting ageing prisoners access to pri-
mary and secondary physicians trained as geriatricians 
 [39] .

  Conclusion 

 In principle, ageing prisoners’ needs are not funda-
mentally different from the needs of older persons in the 
general population  [40] . However, the environment in de-
tention facilities cannot be compared to that in the com-
munity at large. Therefore, the growing population of 
older prisoners will increase the burden on the prison 
health care system, and the resources critical to address 
older prisoners’ health care needs are likely to be even 
greater than the costs for public health care services in the 
general ageing population.

  After analysing the existing regulations and laws on 
this topic, it is evident that the status of prisoners is sel-
dom considered. This may be due to the unpopularity of 
prison as a social and political concern. Another possibil-
ity is the lack of influence that ageing prisoners have. The 
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prisoners’ point of view could broaden the perspective on 
this topic, and the foremost aim should be to include 
them in discussions on how to improve their situation. 
Although imprisoned, they should be able to rely on legal 
support and the concern of a society to better their wel-
fare.

  While no international regulation (as of yet) specifi-
cally addresses health care for older prisoners, it is ur-
gently needed to guarantee a minimum level of care and 
quality of life. One step towards ensuring better treat-
ment of older prisoners is through the elaboration of legal 
regulations, recommendations, and other instruments 
which can cement their health care rights. Further atten-
tion and action are needed to ensure their concerns will 
be addressed. The following issues are crucial: (a) provid-
ing necessary health care for ageing prisoners, (b) provid-
ing an adequate supply of medications, (c) attending
to their special accommodation needs, (d) ensuring a 
comfortable workspace, (e) establishing age-appropriate 
working hours, (f) securing rest facilities during working 
hours and breaks, (g) adapting free time activities to their 

physical abilities, (h) developing and implementing edu-
cational programmes for prison staff, (i) arranging and 
incorporating palliative and end-of-life care, and (j) safe-
guarding ageing prisoners from violence and exploita-
tion. Without a concrete and equitable policy for older 
prisoners, there is the danger that the needs and concerns 
of older prisoners will be overlooked. States and institu-
tions have an obligation to act immediately and to set ex-
amples for other states. The first possible step towards 
guaranteeing adequate health care for older prisoners 
could be the adoption of an international standard. 
Thereafter, it would be the obligation of all states to in-
troduce specific regulations and domestic laws that safe-
guard the well-being of older prisoners and assure that 
their health care needs are met.
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